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n response to the COVID-19 pandemic, Washington State was the first to declare a state of emergency on February 29, 2020; thereafter, 47 additional states declared states of emergency and the
federal government declared a national emergency
on March 13, 2020.1 During the COVID-19 states
of emergency, states have ordered nonessential businesses to close.
Each state has a different definition of what is
considered essential during state of emergency shutdowns. Essential businesses in New York, for example, include services such as health care operations (eg,
hospitals, clinics), utilities, essential retail (eg, grocery
stores, pharmacies), and providers of basic necessities
to underserved populations.2 While New York, New
Jersey, and California do not include firearm retailers as essential, other states such as Connecticut have
allowed firearm retailers to remain open as essential
operations. As a result, the National Rifle Association (NRA) and other firearm advocacy organizations
sued New York,3 New Jersey,4 and California5 for not
listing firearm retailers as essential businesses, arguing
their failure to do so violates the Second Amendment
of the US Constitution.
The firearm industry is engaging in cross-state efforts urging legislatures and courts to interpret gun retail to be an essential service, setting the stage for later
arguments that firearm retail is a fundamental right.
In addition to the lawsuits in those 3 states, in March
2020, the Supreme Court of Pennsylvania issued an
opinion on an unrelated essential services issue. Three
judges filed a dissenting opinion arguing that the state
must provide “a legal avenue for the purchase and sale
of firearms, thus avoiding an impermissible intrusion
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upon a fundamental constitutional right.”6 Accepting
this argument would require an expanded interpretation of the Second Amendment, which specifically
protects the right to keep and bear—not sell—arms.
The NRA’s argument is also contrary to governmental authorities during a state of emergency, the
use of which necessarily impinges on freedoms and
rights strictly guarded during nonemergency times.
The clearest examples are isolation and quarantine
of individuals who are ill or have been exposed to
sick individuals.7 There is no question that the federal
and state governments have the authority to quarantine and isolate people in certain circumstances during a public health crisis7 ; such confinement intrudes
on liberty and privacy interests by restricting a person’s movement from home or quarantine facilities
and thereby also prevents their movement across state
lines.8 Similar confinement and prevention of crossstate movement without a public health or similar
emergency justification (or outside of the criminal system) would not be legally justifiable.
Many states have also prohibited public and private
gatherings of more than 9 individuals. Yet, the First
Amendment of the US Constitution explicitly protects the right to peaceably assemble. Thus, state-ofemergency restrictions necessarily prohibit protected
expression such as through parades during this time
period. The NRA’s arguments are thus contrary to the
fact that during a state of an emergency, government
may restrict the free exercise of certain fundamental
rights with sufficient justification, including whatever
actual right there is to sell or purchase firearms.
The Second Amendment states: “A well-regulated
Militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall
not be infringed.” In its 2008 decision, District of
Columbia v Heller, the US Supreme Court reversed
a century of case law to interpret the Second Amendment as protecting gun ownership without any relationship to a well-regulated militia.9 Then in 2010, in
McDonald v City of Chicago, the Supreme Court held
that “the right to keep and bear arms [is] among those
fundamental rights necessary to our system of ordered

July/August 2020 • Volume 26, Number 4

Copyright © 2020 Wolters Kluwer Health, Inc. Unauthorized reproduction of this article is prohibited.

July/August 2020 • Volume 26, Number 4

liberty,” so the Second Amendment applies equally to
the states.10 The current lawsuits seek to capitalize
on the COVID-19 states of emergency to expand gun
rights through state declarations that firearm retail is
an essential service and thus fundamental right.
However, in District of Columbia v Heller, the
majority of the Court defined the rights secured by
the Second Amendment as the right to “keep arms,”
which it found was “simply a common way of referring to possessing arms.”9 The second right is the right
to “bear arms,” which the Court explained means “to
‘carry.’”9 The possession and carrying of firearms do
not include the sale or purchase thereof. Moreover,
in District of Columbia v Heller, and McDonald v
City of Chicago, the Court expressly stated that its
holdings did not interfere with state “laws imposing conditions and qualifications on the commercial
sale of arms.”9,10 Such conditions include determinations that the commercial sale of firearms is nonessential during state and national public health emergencies and the subsequent closure of firearm retail
establishments.
Reducing the sale and use of firearms during a
pandemic is equally necessary from a community
resources perspective.11 During the COVID-19 pandemic, there is a shortage of health care resources,
equipment, services, and professionals. Yet, firearm
violence requires care across emergency medicine,
radiology, anesthesiology, surgery, physical medicine,
rehabilitation, psychiatry, paramedics, nursing, pharmacists, and hospital administrators and staff,12 all
of whom are needed to attend to the pandemic at
hand.
To support community health and reduce firearm
violence in the short term, states should continue to
recognize firearm retailers as nonessential businesses.
To reduce firearm violence in the long term, Congress
and state legislatures should fundamentally shift the
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focus of the law to protect transparent politics and
public health. Otherwise, the firearm industry will
continue to seize upon any opportunity it can find—
even an international public health emergency—to
prioritize gun retailers and owners over the nation’s
safety.
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