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The Growing ™ Dissonance between
State and Federal Marijuana Policies

By Heather Trela

This policy brief examines the growing separation between the
federal government and the states when it comes to marijuana

policy and the federalism implications of this divide. Since the 2016
election, the states and the federal government have been on a
collision course over the implementation of state marijuana policy
and the enforcement of federal law. The essays collected in this brief
highlight some of the major issues currently at play in United States
marijuana policy and potential issues to watch in the coming year.

Background

Until the early twentieth century, marijuana was used in the United States in a variety of
ways and was mostly unregulated. Early colonists were encouraged by Britain to grow
hemp and the crop was used in the production of rope, paper, and cloth. Marijuana was
also an ingredient in mainstream medicines as a treatment for a variety of ailments,
including cholera, dysentery, alcoholism, opiate addiction, epilepsy, and asthma. The
recreational smoking of marijuana was also introduced.

The first regulation of marijuana occurred with the 1906 Pure Food and Drug Act,

which required that over-the-counter drugs containing cannabis had to be labeled. As
marijuana use was tied to the 1910 influx of Mexican immigrants to the US, twenty-nine
states passed marijuana prohibitions. In 1937, Congress passed the Marihuana Tax Act to
“impose an occupational excise tax upon certain dealers in marihuana, to pose a transfer
tax upon certain dealings in marihuana, and to safeguard the revenue therefrom by
registry and recording.”’ The act did not criminalize the drug per se, but failure to pay said
taxes or follow regulations was punishable by fines up to $2,000, up to five years in jail,
or both. The Marihuana Tax Act stayed on the books until 1969 when the Supreme Court
struck it down as a violation of the Fifth Amendment protection against self-incrimination
in Leary v. United States.

After the Marihuana Tax Act was deemed unconstitutional, the Nixon administration
encouraged Congress to create a new system for classifying drugs based on their medical
utility and addictive potential. The result was the 1970 Controlled Substances Act, which

T H. R. Res. 6906, 75" Cong. (1937), http://www.legisworks.org/congress/75/publaw-238.pdf.
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established federal drug policy. Marijuana — like heroin and LSD — was classified as
Schedule |, meaning it has no currently accepted medical use and has a high potential for
abuse. With this classification, marijuana became illegal under federal law.

In 1996, California became the first state to enact medical marijuana legislation with

the Compassionate Use Act.? In the next four years, Oregon, Alaska, Washington, Maine,
Hawaii, Nevada, and Colorado followed suit. Colorado became the first state to legalize
recreational marijuana in 2014. By the end of 2017, eight states and the District of
Columbia had passed legislation permitting recreational marijuana and twenty-nine states
and the District of Columbia have medical marijuana laws on the books.

When State and Federal Laws Clash:
The Possible Showdown over Marijuana Laws

The 2016 election was memorable for many reasons, but lost in the shadow of the
presidential outcome was the big night marijuana legislation had in the states. Three
states (Arkansas, Florida, and North Dakota) passed initiatives legalizing medicinal
marijuana, marking the first time that more than half of the states have permitted the use
of medicinal marijuana. Voters in Montana rolled back some restrictions on their existing
medical marijuana law. Meanwhile, California, Maine, Massachusetts, and Nevada all

The 2016 Election: Recreational Marijuana Legalization Results
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passed legislation to allow for recreational marijuana use. The only loss for marijuana at
the voting booth in 2016 was in Arizona, where voters rejected Proposition 205, which
would have legalized recreational use of marijuana by adults twenty-one and older
(medicinal marijuana laws passed in Arizona in 2010).2 In the aftermath of the election,
the entire West Coast now permits some type of marijuana use and recreational use
gained a foothold in the Northeast. One in five people in the United States now live in a
state where marijuana is legal.

While this could be seen as a victory for proponents of such measures, it may be setting
states up for a showdown with the federal government.

2 AB 416, Sess. of 2017 (Cal. 2017), https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml|?bill_
id=201720180AB416&search_keywords=Compassionate+Use+Act.

3 “Arizona Proposition 205 — Legalize Marijuana — Results: Rejected,” New York Times, August 1, 2017, https://
www.nytimes.com/elections/results/arizona-ballot-measure-205-legalize-marijuana.
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Although the majority of states have relaxed regulations of marijuana use and public support
for marijuana legalization is at an all-time high,* the federal government classifies marijuana
as a Schedule | substance under the Controlled Substances Act — the same classification as
heroin.® Regardless of the legislation of individual states, marijuana is still illegal under federal
law. The Obama administration took a mostly hands-off approach to the actual enforcement
of federal law; in 2009 then-Deputy Attorney General David Ogden wrote a memo to U.S.
attorneys indicating that prosecuting those who are “in clear and unambiguous compliance
with existing state laws providing for the medical use of marijuana” were not going to be a
priority.® After the passage of legislation in Colorado and Washington allowing for recreational
marijuana usage in 2012, then-Deputy Attorney General James Cole issued a subsequent
memo to U.S. attorneys, reiterating that “in jurisdictions that have enacted laws legalizing
marijuana in some form and that have also implemented strong and effective regulatory

and enforcement systems,” enforcement of federal law related to marijuana would not be a
priority.”

But even looking the other way on enforcement of possession in these states, the tension
between federal and state law on the legality of marijuana manifests in banking, business,
and other federal regulations. Federal banking laws prohibit marijuana dispensaries from
conducting money transfers through credit card companies or debit networks, and revenues
from marijuana sales cannot be stored in Federal Deposit Insurance Corporation (FDIC)
insured banks. Marijuana businesses are also prohibited from deducting business expenses
for federal tax purposes. Marijuana’s designation as a Schedule | drug has also impeded
running clinical trials to determine potential medical benefits and risks. Members of the
Oregon Congressional delegation recently introduced The Path to Marijuana Reform, a
package of bills to “pave the way for responsible federal regulation of the legal marijuana
industry, and provide certainty for state-legal marijuana businesses which operate in nearly
every state in the U.S."®

During the presidential campaign, candidate Trump indicated that marijuana usage was an
issue best left to the states, but Trump administration officials have given indications that they
intend to rigorously enforce federal laws. In a February 23, 2017, press conference, White
House Press Secretary Sean Spicer told reporters:

| do believe that you'll see greater enforcement of it. Because again, there’s a big
difference between the medical use which Congress has, through an appropriations
rider in 2014, made very clear what their intent was in terms of how the Department
of Justice would handle that issue. That's very different than the recreational use,

I~

Christopher Ingraham, “Public support for marijuana legalization surged in 2016,” Washington Post Wonkblog,
March 29, 2017, https://www.washingtonpost.com/news/wonk/wp/2017/03/29/public-support-for-marijuana-
legalization-surged-in-2016/?utm_term=.88d4bdabebbf.

5 “Drug Scheduling,” U.S. Drug Enforcement Administration, accessed January 22, 2018, https://www.dea.gov/
druginfo/ds.shtml.

6 David W. Ogden, “Investigations and Prosecutions in States Authorizing the Medical Use of Marijuana” (official
memorandum, Washington, DC: U.S. Department of Justice, Office of the Deputy Attorney General, October 19, 2009),
https://www.justice.gov/sites/default/files/opa/legacy/2009/10/19/medical-marijuana.pdf.

7 James M. Cole, “Guidance Regarding Marijuana Enforcement” (official memorandum, Washington, DC: U.S.
Department of Justice, Office of the Deputy Attorney General, August 29, 2013), https://www.justice.gov/iso/opa/
resources/3052013829132756857467.pdf.

8 “Executive Summary of the Path to Marijuana Reform” (media summary, Senate Finance Committee and House Ways
and Means Committee, March 30, 2017), https://www.finance.senate.gov/imo/media/doc/(1)%20Path%20t0%20
Marijuana%20Reform%20Executive%20Summary.pdf.
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“We have a responsibility to use

our best judgment ... and my view
is we don't need to be legalizing
marijuana.... I'm dubious about
marijuana. I'm not sure we're
going to be a better, healthier
nation if we have marijuana sold

at every corner grocery store.”

which is something the Department of Justice | think will be further looking
into.’

Attorney General Jeff Sessions has been an opponent of marijuana legalization in the past
and hinted at a potential Department of Justice [DOJ] crackdown with comments made at
the annual winter meeting of the National Association of Attorneys General.!® “We have a
responsibility to use our best judgment ... and my view is we don’'t need to be legalizing
marijuana.... I'm dubious about marijuana. I'm not sure we're going to be a better, healthier
nation if we have marijuana sold at every corner grocery store.” On April 5, 2017,
Sessions sent a memo to U.S. attorneys indicating that he had established a Task Force
on Crime Reduction and Public Safety and that one of the charges of the Task Force's
subcommittees is to “undertake a review of existing policies in the areas of charging,
sentencing, and marijuana to ensure consistency with the Department’s overall strategy
on reducing violent crime and with Administration goals and priorities."”

Resources, rather than rhetoric, may ultimately decide if the Trump administration
follows the lead of the 2013 Cole memo or is more aggressive in enforcement. Sessions
has recently acknowledged as much'?; despite his personal dislike for marijuana and
skepticism of its benefits, he admitted that the Department of Justice doesn't have the
capacity to come in to a state and do the work of local law enforcement. Marijuana is also
big business, which may be persuasive to the current administration. A report by New

9 White House Press Briefing, February 23, 2017, video: https://www.youtube.com/watch?v=2kagnaxYUPc;
transcript: https://www.youtube.com/watch?v=2kagnaxYUPc.

10 Lydia Wheeler, “Sessions: ‘We don't need to be legalizing marijuana,’” The Hill, February 28, 2017, http://thehill.
com/regulation/administration/321525-sessions-we-dont-need-to-be-legalizing-marijuana.

11 Jefferson B. Sessions lll, “Update on the Task Force on Crime Reduction and Public Safety” (official
memorandum, U.S. Department of Justice, Office of the Attorney General, April 5, 2017), https://www.justice.
gov/opa/press-release/file/955476/download.

12 Matt Ferner, “Jeff Sessions Suggests A Crackdown Isn't Coming for Legal Weed,” Huffington
Post, March 15, 2017, https://www.huffingtonpost.com/entry/jeff-sessions-legal-marijuana_
us_58c967c0e4b03b1fc5cf5ca8.



https://www.youtube.com/watch?v=2kagnaxYUPc
https://www.youtube.com/watch?v=2kagnaxYUPc
http://thehill.com/regulation/administration/321525-sessions-we-dont-need-to-be-legalizing-marijuana
http://thehill.com/regulation/administration/321525-sessions-we-dont-need-to-be-legalizing-marijuana
https://www.justice.gov/opa/press-release/file/955476/download
https://www.justice.gov/opa/press-release/file/955476/download
https://www.huffingtonpost.com/entry/jeff-sessions-legal-marijuana_us_58c967c0e4b03b1fc5cf5ca8
https://www.huffingtonpost.com/entry/jeff-sessions-legal-marijuana_us_58c967c0e4b03b1fc5cf5ca8

US States that Have Legalized Marijuana

(Medical and/or Recreational)

Frontier Data has found that states with legalized marijuana are on track to generate
$559 million from cannabis taxes in 2017.® With that much money on the table, it is
unlikely that states are going to back down quickly and quietly if the federal government
increases enforcement. How this potential showdown over marijuana policy plays out
will be illustrative of the current status of the ongoing interplay between federal and state
authority and provide potential clues as to federalism under Trump.

State Medicinal Marijuana Protections
Hang in the Balance

Friday, January 19, 2018, was a looming deadline for Congress — unless lawmakers
passed some sort of spending plan before midnight, the federal government would shut
down. Friday was also a date that proponents of legalized marijuana have circled on
their calendars, as that is when the current protections of the Rohrabacher-Blumenauer
Amendment would sunset. The amendment prohibits the Department of Justice from
using federal funds to interfere with the implementation of state laws that legalize
medical marijuana. Earlier versions of the amendment (then known as the Rohrabacher-
Farr amendment) have been included in approved budget bills since 2014. While the
amendment does not alter the legal status of marijuana at the federal level or cover state
laws permitting recreational usage, it did provide some protection for states with medical
marijuana legislation from federal intervention. During the federal government shut down,
the protections of the Rohrabacher-Blumenauer Amendment lapsed.

13 Debra Borchardt, “$1 Billion In Marijuana Taxes Is Addictive To State Governors,” Forbes, April 11, 2017, https://
www.forbes.com/sites/debraborchardt/2017/04/11/1-billion-in-marijuana-taxes-is-addicting-to-state-
governors/#5dfb46032c3b.




The Trump administration, particularly the Department of Justice, has signaled that
it intends to more rigorously enforce federal laws regarding marijuana. Attorney
General Jeff Sessions personally asked Congress to undo the protection granted by
the Rohrabacher-Farr Amendment, stating that it inhibits the Department’s authority
to enforce the Controlled Substances Act. In his letter to congressional leadership,
Sessions said:

| believe it would be unwise for Congress to restrict the discretion of the
Department to fund particular prosecutions, particularly in the midst of an
historic drug epidemic and potentially long-term uptick in violent crime. The
Department must be in a position to use all laws available to combat the
transnational drug organizations and dangerous drug traffickers who threaten
American lives.®

Without the limitations of the Rohrabacher-Blumenauer

Amendment, the Department of Justice would be free to
BIG BUSINESS invest its resources in prosecuting dispensaries and medical
marijuana users for violations of federal law. Twenty-nine
states and the District of Columbia would feel the impact.

Legalized marijuana is
estimated to be a
$6 BI LLIO N States, meanwhile, are not walking away from the continued

expansion of legalized marijuana despite the potential
business uncertainty. For cash-strapped states, the potential taxes and
that employs fees generated from legalized marijuana may be too much to
give up without a fight; legalized marijuana is estimated to
1 50 O O O be a $6 billion business that employs 150,000 people and is
’ on track to create more jobs than the manufacturing sector
by 2020."® Colorado, the first state to legalize recreational
marijuana, has already collected more than half a billion

Its on track to create dollars since 2014 Earlier this year, Nevada generated

more jobs fhcm $3 million in sales in the first four days that recreational
the manufacturing marijuana was legal®

sector b
4 The protections of the Rohrabacher-Blumenauer amendment
resumed with the passage of a temporary spending bill
to reopen the federal government, but will sunset again
on February 8th without another extension. Though the

amendment was blocked by committee from reaching the
full House for consideration in the House appropriation bill, the Senate did include the

people.

14 Christopher Ingraham, “Jeff Sessions personally asked Congress to let him prosecute medical marijuana
providers,” Washington Post, June 13, 2017, https://www.washingtonpost.com/news/wonk/wp/2017/06/13/
jeff-sessions-personally-asked-congress-to-let-him-prosecute-medical-marijuana-providers/?utm_term=.

e7d40102dabe.

15 Jefferson B. Sessions lll, “Department of Justice Appropriations” (letter to the congressional leadership,
U.S. Department of Justice, Office of the Attorney General, May 1, 2017), https://www.scribd.com/
document/351079834/Sessions-Asks-Congress-To-Undo-Medical-Marijuana-Protections#from_embed.

16 Gina Belafonte, Chris Leavy, and Lindy Snider, “What Jeff Sessions is getting wrong about legal weed,” CNBC
Commentary, July 18, 2017, https://www.cnbc.com/2017/07/18/jeff-sessions-misguided-marijuana-
crackdown-commentary.html.

17 Aaron Smith, “Colorado passes a milestone for pot revenue,” CNN Money, July 19, 2017, http://money.cnn.
com/2017/07/19/news/colorado-marijuana-tax-revenue/index.html.

18 Arnaud Dumas de Rauly, “Mr. President, back off our weed — profits are high,” The Hill, August 29, 2017, http://
thehill.com/blogs/pundits-blog/healthcare/348443-mr-president-back-off-our-weed-profits-are-high.
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amendment in the Senate FY 2018
Commerce, Justice, and Science
Appropriation bill!” There is support
for the amendment in the House; in
late November, a bipartisan coalition of
sixty-four representatives sent a letter
to House and Senate leadership urging
the amendment to be included in any
appropriations bill beyond December
8th.2° This means that the fate of

the protections of the Rohrabacher-
Blumenauer Amendment may be in
the hands of the reconciliation process
of the House-Senate conference
committees. A federal crackdown on
marijuana is not very popular with
voters; a recent Quinnipiac poll found
that 70 percent of respondents oppose
the government enforcing federal

laws against marijuana in states that
have legalized the drug for medicinal
or recreational use; 91 percent of
respondents support allowing adults
to legally used marijuana for medical
purposes if prescribed by a doctor.?
That may be an incentive for members
of Congress to find a way to reinstate
the amendment in some form.

Even if the limitations of the
Rohrabacher-Blumenauer Amendment
are extended, the Department of

Would you support or oppose the government
enforcing federal laws against marijuana in
states that have already legalized medical or

recreational marijuana’?

Do you support or oppose allowing adults to

legally use marijuana for medical purposes if

their doctor prescribes it”?

I Oppose: 6%

IN/A: 2%

Source: Quinnipiac University/Poll, January 11, 2018, https://
poll.qu.edu/national/release-detail?ReleaselD=2512

Justice has other tools they can use to disrupt state-legalized marijuana. Attorney
General Sessions has stated that the Department of Justice will resurrect civil asset
forfeiture, which allows police departments to seize property of those suspected of a
crime (even if they are never charged or convicted), in part to target drug offenders.??
So even if the potential federalism showdown over Rohrabacher-Blumenauer is averted,
another federalism conflict may by brewing.

19 Matt Ferner, “Senators Defy Jeff Sessions And Vote To Extend Medical Marijuana Protections,” Huffington

Post, July 27, 2017, https://www.huffingtonpost.com/entry/senators-vote-to-extend-medical-marijuana-
protections-in-defiance-of-jeff-sessions_us_597a4177e4b02a4ebb7420al.

20 Letter from sixty-four congressional representatives to the House and Senate Leadership, November 28, 2017,
https://rohrabacher.house.gov/sites/rohrabacher.house.gov/files/documents/FINAL%20R-B%20Group%20

Letter%20t0%20Leadership--11.28.17.pdf.

21 “Dreamers Should Stay, American Voters Say 8-1, Quinnipiac University National Poll Finds; Do Not Enforce
Federal Pot Laws, U.S. Voters Say 3-1 (news release, Quinnipiac University/Poll, January 11, 2018, https://poll.

qu.edu/national/release-detail?ReleaselD=2512.

22 Christopher Ingraham, “Jeff Sessions'’s Justice Department turns a $65 million asset forfeiture spigot back on,”
Washington Post Wonkblog, July 19, 2017, https://www.washingtonpost.com/news/wonk/wp/2017/07/19/

jeff-sessions-justice-department-turns-a-65-million-asset-forfeiture-spigot-back-on/?utm_

term=.94d9a52e8acl.
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The Trump administration’s approach to federalism
is still revealing itself, but a move to crack down

on medical marijuana could suggest a selective
championing of states’ rights when politically
advantageous. Though President Trump has
previously said that “we need to make states the
laboratories of democracy once again,” that practice
has been enforced selectively in his administration.?®

Civil Asset Forfeiture —
Legalized Theft or Necessary
Law Enforcement Tool?

In July 2017, Attorney General Jeff Sessions
announced that the Justice Department would allow
federal agency forfeiture, also known as “federal
adoptions” of assets seized by state and local law
enforcement agencies. The practice, an expansion
of civil asset forfeiture, was curtailed by the Obama
administration in 2015 by then-Attorney General
Eric Holder.?* Though civil asset forfeiture is not
necessarily well known to the public, the practice is
unpopular across the political spectrum.®

Civil asset forfeiture allows law enforcement
officers to seize assets that they suspect, by a
“preponderance of the evidence,” were involved in
a crime. Unlike criminal forfeiture, where assets
cannot be seized without a conviction, in civil
forfeiture the person whose property is confiscated
does not have to be convicted or even charged with
a crime. The property, not the owner, is considered
the defendant. Law enforcement is able to keep
what is seized or keeps the profits if assets are
sold off. Once property is seized through civil asset
forfeiture, the burden of proof is on the owner

23 Remarks by President Trump in Meeting with the National
Governors Association, White House, Washington, DC, February
27, 2017, https://www.whitehouse.gov/briefings-statements/
remarks-president-trump-meeting-national-governors-
association/.

24 “Attorney General Prohibits Federal Agency Adoptions of Assets
Seized by State and Local Law Enforcement Agencies Except
Where Needed to Protect Public Safety” (news release, U.S.
Department of Justice, January 16, 2015), https://www.justice.
gov/opa/pr/attorney-general-prohibits-federal-agency-
adoptions-assets-seized-state-and-local-law.

25 Mary Hudetz, “Forfeiture reform aligns conservative,
liberal groups,” Associated Press, October 15, 2015, http://
www.businessinsider.com/ap-forfeiture-reform-aligns-
conservative-liberal-groups-2015-10.

State Civil

Forfeiture
Reforms

Requires

a Criminal
Conviction for
Most or

All Forfeiture
Cases

Alabama
Alaska
Arizona
Arkansas

Delaware

Georgia
Hawaii
Idaho

Indiana

Kansas
Kentucky
Louisiana
Maine

Massachusetts
Michigan

New Jersey

North Dakota

Oklahoma

Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Virginia
Washington
West Virgina
Wisconsin
Wyoming

Requires the
Government to
Bear the Burden
of Proof for
Innocent-Owner
Claims
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to prove the property’s innocence by going to court. Unlike the more familiar judicial
standard of innocent until proven guilty, assets seized though civil asset forfeiture are
guilty until proven innocent. Civil asset forfeiture is big business; in 2014, the total annual
dollar value of assets seized by federal law enforcement ($5 billion) surpassed total
burglary losses ($3.5 billion).?

Unlike criminal forfeiture, where assets cannot be seized without a conviction, the person
whose property is confiscated does not have to be convicted or even charged with
a crime; the property, not the owner, is considered the defendant. Law enforcement is
able to keep what is seized, or keeps the profits if assets are sold off.

Civil asset forfeiture has a long history, though the greatest increase in its practice
coincides with the war on drugs of the 1980s. Proponents of civil asset forfeiture, such
as Attorney General Sessions, argue that it “helps law enforcement defund organized
crime, take back ill-gotten gains, and prevents new crimes from being committed, and it
weakens the criminals and cartels.”? Items such as illegal firearms and explosives that
are taken through civil asset forfeiture are unable to be used in additional criminal activity.
Civil asset forfeiture is also justified as providing material support to law enforcement,
as proceeds from assets seized can be used by law enforcement to fund items like new
vehicles, additional training, and bulletproof vests, making up for any budget shortfalls.
Opponents to civil asset forfeiture argue that it is a violation of the constitutional right

to due process and that by allowing law enforcement offices to financially benefit

from the practice it creates an incentive to “police for profit.” There are also concerns
that many innocent people are swept up in civil asset forfeiture and that it is rife with
abuses, including using the money seized for such nonessential items such as margarita
machines, tickets to sporting events, election materials, and holiday parties.?®

Civil asset forfeiture has always been somewhat controversial and several states have
passed legislation to put limitations on its practice. Three states — North Carolina,
New Mexico, and Nebraska — have abolished civil forfeiture entirely.?’ Fourteen states
(including North Carolina, New Mexico, and Nebraska) require a criminal conviction for
most or all forfeiture cases.® Fifteen states (including North Carolina and New Mexico)
and the District of Columbia require that the government bear the burden of proof for
innocent-owner claims. Other states have passed regulations that require reporting

of seizures and final dispositions to state government agencies or limiting/prohibiting
proceeds to law enforcement.®

26 Christopher Ingraham, “Law enforcement took more stuff from people than burglars did last year,” Washington
Post Wonkblog, November 23, 2015, https://www.washingtonpost.com/news/wonk/wp/2015/11/23/cops-
took-more-stuff-from-people-than-burglars-did-last-year/?utm_term=.6abfdc387292.

27 Christopher Ingraham, “Jeff Sessions'’s defense of civil asset forfeiture, annotated,” Washington Post Wonkblog,
July 19, 2017, https://www.washingtonpost.com/news/wonk/wp/2017/07/19/jeff-sessions-defense-of-civil-
asset-forfeiture-annotated/?utm_term=.325e66a98454.

28 John Burnett, “Sheriff Under Scrutiny over Drug Money Spending,” NPR, June 18, 2008, https://www.npr.org/
templates/story/story.php?storyld=91638378.

29 “Civil Forfeiture Reforms on the State Level,” Institute for Justice, accessed January 22, 2018, http://ij.org/
activism/legislation/civil-forfeiture-legislative-highlights/.

30 Ibid.

31 “Asset Forfeiture Laws by State,” FindLaw, accessed January 22, 2018, http://criminal.findlaw.com/criminal-
rights/asset-forfeiture-laws-by-state.html.
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The federal adoptions provision that the Department of Justice reinstated, however,
provides a loophole for law enforcement to get around any restrictions on civil asset
forfeiture in their state. Under federal adoptions, state and local agencies can circumvent
state laws on civil asset forfeiture by partnering with a federal agency to seize property
that is believed to violate federal law. Up to 80 percent of the proceeds from equitable
sharing is then returned to the state or local agency. Through federal adoptions, state
and local law enforcement agencies are able to use the potentially more lenient federal
standard of proof (“preponderance of evidence”) to seize assets that otherwise may be
restricted by state statute. Marijuana dispensaries could be particularly vulnerable to
being targeted through federal adoption, as the drug is classified as illegal by the federal
government despite legalization in many states.* The use of civil asset forfeiture and
adoptive seizures, therefore, is not only an issue of civil liberties but also yet another
federalism battle for the Trump administration

The Department of Justice directive to reinstate federal adoption of civil asset forfeitures
may be prevented however. In September, the House of Representatives approved three
amendments to a spending bill that would prohibit the Department'’s ability to use funds
on implementing the order.®* In November, a bipartisan group of senators sent a letter to
the Senate Rules and Administrative Committee chairman and the ranking member of the
Senate Small Business and Entrepreneurship Committee also urging the defunding of the
implementation by the Department of Justice, because “Adoptive forfeiture and equitable
sharing are particularly egregious elements of civil asset forfeiture because they not only
violate due process but also attack principals [sic] of federalism."”%

It remains to be seen if such efforts will ultimately limit the Department of Justice’s ability
to expand the use of adoptive seizures, but it has created a rare opportunity for bipartisan
agreement.

32 Heather Trela, “When State and Federal Laws Clash: The Possible Showdown Over Marijuana Laws,” Rockefeller
Institute of Government Blog, April 2017, http://www.rockinst.org/observations/trela/2017-04-13_trela.aspx.

33 Christina Marcos, “House votes to curb asset seizures,” The Hill, September 12, 2017, http://thehill.com/blogs/
floor-action/house/350353-house-votes-to-curb-asset-seizures.

34 Letter from Six US Senators to Senator Richard Shelby, chairman, Senate Rules & Administrative Committee,
and Jeanne Shaheen, ranking member of the Senate Small Business and Entrepreneurship Committee,
November 7, 2017, https://www.scribd.com/document/363866868/Sens-Lee-Paul-King-Crapo-Merkley-
Request-Defunding-of-Civil-Asset-Forfeiture-Expansion#from_embed.
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Chaos in the States? AG Sessions Makes Move
against State-Legalized Marijuana

On January 4, 2018, Attorney General Jeff Sessions announced that the Department of
Justice will rescind a policy that had previously allowed legal marijuana to expand in the
states with limited interference from the federal government.®

The policy, often referred to as the Cole memo, was implemented under the Obama
administration and advised US attorneys that, “In jurisdictions that have enacted laws
legalizing marijuana in some form and that have also implemented strong and effective
regulatory and enforcement systems,” enforcement of federal law related to marijuana
would not be a priority.*® While marijuana was still illegal under federal law, the
Department of Justice would not generally disrupt the implementation of state marijuana
law unless there was a compelling reason.

This laissez-faire approach allowed the legalization of both medical and recreational
marijuana in the states to grow without being challenged by the federal government. By
abandoning the policy outlined in the Cole memo, Attorney General Sessions is now giving
U.S. attorneys the freedom to begin prosecuting people who violate the federal prohibition
on marijuana, regardless of state law.

This reversal comes just days after California implemented the selling of recreational
marijuana, which was voted into law in November 2016. While other states have also
legalized marijuana for recreational use, California was seen as a watershed moment
for marijuana policy because of its size; due to California’s population and economy, it
became the largest market for legal recreational marijuana use in the country. According
to predictions by the Agricultural Issues Center at the University of California, Davis,
legalized recreational marijuana could add $5 billion a year to the California economy.*’

Massachusetts and Maine are poised to implement their recreational marijuana legislation
in 2018 (approved by referendum in 2016 by 53 percent and 50.3 percent, respectively),
while states like New Jersey, Michigan, and Vermont were expected to consider the issue
sometime this year. A majority of the states will be impacted by this decision, adding fuel
to a potential federalism showdown.

The decision by Attorney General Sessions to abandon the strategy outlined in the
Cole memo does not come as a surprise, as Sessions has been a longtime opponent of
marijuana,® famously saying that “good people don't smoke marijuana.”®

However, for now, Sessions’s announcement puts the power in the hands of U.S.
attorneys, who will ultimately have the discretion on whether to seek prosecution of those

35 Sadie Gurman, “Sessions terminates US policy that let legal pot flourish,” Associated Press, January 4,
2018, https://apnews.com/19f6bfec15a74733b40eaf0ff9162bfa?utm_campaign=SocialFlow&utm_
source=Twitter&utm_medium=AP.

36 James M. Cole, “Guidance Regarding Marijuana Enforcement” (official memorandum, U.S. Department
of Justice, Office of the Deputy Attorney General, August 29, 2013), https://www.justice.gov/iso/opa/
resources/3052013829132756857467.pdf.

37 Patrick McGreevy, “Legal marijuana could be a $5-billion boon to California’s economy,” Los Angeles Times, June
11, 2017, http://beta.latimes.com/politics/la-pol-ca-pot-economic-study-20170611-story.html.

38 Trela, “When State and Federal Laws Clash.”

39 “Jeff Sessions: ‘Good people don't smoke marijuana,” remarks at the US Senate Caucus on International

Narcotics Control, April 5, 2016, https://www.washingtonpost.com/video/c/embed/bab3b09a-add8-11e6-
8f19-21a1c65d2043.
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who violate federal drug law. This may result in even more confusion in marijuana policy,
as some U.S. attorneys may decide to prosecute, while others may not. For an industry
that already has uncertainty due to federal law, this could potentially introduce more
chaos to the mix.

Marijuana Policy Going Forward —
Issues to Watch in 2018

If the 2016 election was seen as a tipping point for marijuana policy in the United States,
2018 may be the breaking point. The détente that previously existed — where the federal
government did not enforce federal law — is no longer possible, as the Department

of Justice under Attorney General Jeff Session moves toward stricter enforcement

of federal law, while states defiantly continue to expand state marijuana legislation.
Eventually, something will have to give.

Already this year there have been major changes in marijuana policy with the decision by
the Department of Justice to eliminate the enforcement priorities as outlined in the Cole
memo. That action alone by the attorney general has prompted a lot of activity on both
the state and federal level, as well as raising other potential issues for the burgeoning
marijuana industry.

Congressional Action

Several bills have recently been introduced in Congress that, if passed, would impact
marijuana policy in the United States. The Restraining Excessive Federal Enforcement &
Regulations of Cannabis Act of 2018 (REFER Act), sponsored by Representative Barbara
Lee (D-CA), prohibits any US department or agency from using federal funds to prevent
the implementation of state marijuana laws or to penalize financial institutions that
provide services to state-permissible marijuana businesses or activates.“’ The act is an
expansion of the protections of the Rohrabacher-Blumenauer Amendment, which was
applicable only to the Department of Justice and state medical marijuana laws and was
subject to repeated renewal.

In August 2017, Senator Corey Booker (D-NJ) sponsored the Marijuana Justice Act of
2017, which would amend the Controlled Substances Act to remove marijuana from

the schedule of controlled substances and legalize marijuana on the federal level.*' The
act would also make states that have a disproportionate arrest rate of minorities or
low-income individuals for marijuana offenses ineligible for some federal funds. Those
convicted of a federal marijuana offense prior to the enactment of the act could be eligible
for an expungement of their record or potentially reduced resentencing.

Senator Booker also introduced in September the Compassionate Access, Research
Expansion, and Respect States (CARERS) Act of 2017.42 This bill seeks to protect state
medical marijuana programs by amending the Controlled Substances Act to include
the provision, “Notwithstanding any other provision of law, the provisions of this title
relating to marihuana shall not apply to any person acting in compliance with State

40 H.RA4T79 - REFER Act of 2018, 115" Cong. (2017), https://www.congress.gov/bill/115th-congress/house-
bill/4779/text?loclr=cga-bill.

41 S1689 - Marijuana Justice Act of 2017, 115% Cong. (2017), https://www.congress.gov/bill/115th-congress/
senate-bill/1689/text.

42 S1764 - CARERS Act of 2017, 115 Cong. (2017), https://www.congress.gov/bill/115th-congress/senate-
bill/1764/text.
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law, as determined by

the State, relating to the
production, possession,
distribution, dispensation,
administration, laboratory
testing, recommending
use, or delivery of medical
marihuana.” The CARERS
Act would also establish
federal regulations to
permit marijuana research
and remove the current
restrictions on the
Department of Veterans
Affairs discussing state
medical marijuana options
with veterans.

Congressional Action by Date of Introduction

ijuana Effective Drug Study (MEDS) Ac

@ Stop Civil Asset Forfeiture Funding for Marijuana

Suppression Act

Amendment to protections of Rohrabacher-Blumenauer

Restraining Excessive Federal Enforcement & Regulations of
Cannabis Act of 2018 (REFER Act)

Compassionate Access, Research Expansion,
& Respect States

Senator Ted W. Lieu (D-
CA) and Representative @ Marijuana Justice Act of 2017
Justin Amash (R-MI) have

introduced the Stop Civil

Asset Forfeiture Funding

for Marijuana Suppression Act, a bill that would prohibit funds from civil asset forfeiture
being used to support the Drug Enforcement Agency's Domestic Cannabis Eradication/
Suppression Program and bars property from being transferred to a federal, state, or local
agency if that property is to be used for any purpose pertaining to the Domestic Cannabis
Eradication/Suppression Program.*® This is similar to a bill that the members introduced
in 2015.44

Representatives Jared Polis (D-CO) and Tom McClintock (R-CA) sponsored an amendment
to be included in the next government funding bill that would expand the protections of
the Rohrabacher-Blumenauer Amendment by prohibiting the Department of Justice from
using federal funds to interfere with state marijuana law — medical and recreational.®
Though a bipartisan group of seventy House members sent a letter to congressional
leadership supporting the amendment, the amendment was withdrawn from consideration
because it seemed unlikely to have enough votes to pass the House Rules Committee.*
Committee Chairman Pete Sessions is an opponent of marijuana legalization. The
amendment could resurface in future government funding bills.

43 “Reps Lieu and Amash Reintroduce Bill to Curb Civil Asset Forfeiture for Marijuana Suppression” (press release,
U.S. Representatives Ted Lieu and Justin Amish, January 17, 2018, https://lieu.house.gov/media-center/press-
releases/reps-lieu-and-amash-reintroduce-bill-curb-civil-asset-forfeiture.

44 “Ted Lieu & Justin Amash Introduce Bill to Stop Civil Asset Forfeiture for Marijuana Suppression” (press release,
U.S. Representatives Ted Lieu and Justin Amish, September 16, 2015, https://lieu.house.gov/media-center/
press-releases/ted-lieu-justin-amash-introduce-bill-stop-civil-asset-forfeiture.

45 Amendment to Rules Comm. Print 115-55 Offered by Mr. Polis of Colorado, January 17, 2018, https://
amendments-rules.house.gov/amendments/POLIS_107_xml11718211305135.pdf.

46 Tom Angell, “Bipartisan Lawmakers Push for Marijuana Protections In Funding Bill,” Marijuana Moment, January
12, 2018, https://www.marijuanamoment.net/bipartisan-lawmakers-push-marijuana-protections-funding-
bill/.
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Representative Rob Bishop (R-UT) introduced the Marijuana Effective Drug Study (MEDS)
Act in the House of Representatives in January“’; Senator Orrin Hatch (R-UT) had
introduced a version of the MEDS Act in the Senate in September 2017.48 The bill would
make it easier for researchers to the medicinal uses of marijuana by streamlining the
research registration process. The bill would also require the National Institute on Drug
Abuse to develop guidelines for growing marijuana for research and would permit the
commercial production of drugs developed from marijuana, pending approval from the
Food and Drug Administration.

States

Despite the potential uncertainty facing state marijuana policies after the Department of
Justice rescinded the Cole memo policy, states continue to move forward with marijuana
policy expansion. Vermont became the ninth state to legalize recreational marijuana —
the first state in the United States to legalize recreational marijuana through the state
legislative process.® All previous state recreational marijuana legislation has been passed
by ballot initiative. The Vermont legislation is also unique in that, unlike other bills, it does
not set up a commercial market for marijuana — buying and selling marijuana is still
prohibited. Instead, individuals are allowed to possess up to an ounce of marijuana and
have up to six marijuana plants at home.

New Jersey is also a likely candidate to pass recreational marijuana legislation in 2018.
While former Governor Chris Christie (R) was an opponent of recreational marijuana
legalization (New Jersey already permits medical marijuana), current Governor Phil
Murphy (D) used his inauguration day speech to advocate for legislation.>® “A stronger
and fairer New Jersey embraces comprehensive criminal justice reform — including a
process to legalize marijuana.” Governor Murphy had previously stated that he would
legalize marijuana within 100 days of taking office and New Jersey Senate President
Stephen Sweeney (D) is reportedly confident that legislation will become law before
April.>" However, the initiative is meeting some resistance from lawmakers on both sides
of the aisle.>

47 David Wells, “Rep. Bishop introduces medical marijuana research bill,” Fox 13 Salt Lake City, updated January 19,
2018, http://fox13now.com/2018/01/18/rep-bishop-introduces-medical-marijuana-research-bill/.

48 S.1803 To improve medical research on marijuana, 115" Cong. (2017), https://www.congress.gov/115/bills/
s1803/BILLS-115s1803is.pdf.

49 Sarah Gray, “Vermont Becomes Ninth State to Legalize Recreational Marijuana,” Fortune, January 22, 2018,
http://fortune.com/2018/01/22/vermont-becomes-ninth-state-to-legalize-recreational-marijuana/.

50 Governor Phil Murphy, Inaugural Address, January 16, 2018, http://nj.gov/governor/news/addresses/docs/
Governor%20Phil%20Murphy%20-%20Inaugural%20Address%20-%202018.pdf.

51 Steven Nelson, “Legal pot in 100 days? New Jersey's next governor aims for national first,” Washington
Examiner, January 18, 2018, http://www.washingtonexaminer.com/legal-pot-in-100-days-new-jerseys-next-
governor-aims-for-national-first/article/2640125.

52 Claude Brodesser-Akner, “Murphy’s call for legalizing weed meets opposition — from fellow Dems in Senate,”
NJ Advance Media for NJ.com, January 18, 2018, http://www.nj.com/politics/index.ssf/2018/01/murphys_
plan_to_legalize_weed_already_in_trouble_w.html.
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Legislators in the New Hampshire House of Representatives approved a bill this month
that would legalize recreational marijuana in the state.> Similar to the legislation in
Vermont, the New Hampshire bill does not create a commercial market for recreational
marijuana. The state had previously established a commission to study the impact of
legalizing marijuana in the Granite State, but the commission’s final report is not expected
until November 2018.%4

Kentucky took its first steps toward legalized marijuana this session with a pair of bills
introduced in 2018. Citing budget concerns, state Senator Dan Seum (R) has introduced
a bill that would legalize recreational marijuana in the bluegrass state.® “It's already out
there, it's always very available to anybody who wants it,” according to Seum.> “So you
legalize it, you tax it and the state gets the new revenue.” Meanwhile, state Representative
John Sims (D) sponsored a bill in the Kentucky House that would legalize multiple
forms of medical marijuana.” Both bills likely face an uphill battle to passage; Governor
Matt Bevin (R) is an opponent of marijuana legalization, stating, “We are not, while

I'm governor, going to be legalizing the use of marijuana in this state for recreational
purposes or for revenue-generating purposes.”® A 2017 lawsuit that challenged the
state’s ban on medical marijuana was thrown out of court.>

A medical marijuana measure will appear on the ballot in Oklahoma during the June
2018 primary election. State Question 788 received enough signatures to appear on the
2016 ballot, but was held up by litigation over the initiative’s ballot title.®® That case was
resolved in April 2017¢" and Governor Mary Fallin (R) announced the election date for the
initiative in January 2018.

Supporters of legalized marijuana in Utah, Missouri, and, Michigan are working in 2018 on
qualifying ballot measures for consideration by voters in their respective state elections.

53 Tom Angell, “New Hampshire Lawmakers Approve Marijuana Legalization,” Forbes, January 9, 2018,
https://www.forbes.com/sites/tomangell/2018/01/09/new-hampshire-lawmakers-approve-marijuana-
legalization/#1fe764122a42.

54 NH HB215 Establishing a commission to study the legalization, regulation, and taxation of marijuana, Sess. of
2017 (N.H. 2017), https://legiscan.com/NH/bill/HB215/2017.

55 SB 80/CILM (BR 906) AN ACT relating to the regulation of cannabis, Sess. of 2018 (Ky. 2018), http://www.lrc.
ky.gov/record/18RS/SB80.htm.

56 Bruce Schreiner, “GOP Senator Offers Bill to Legalize Marijuana in Kentucky,” Associated Press, January 17,
2018, https://www.usnews.com/news/best-states/kentucky/articles/2018-01-17/gop-senator-offers-bill-to-
legalize-marijuana-in-kentucky.

57 HB 166/LM (BR 184) AN ACT relating to medical cannabis and making an appropriation therefor, Sess. of 2018
(Ky. 2018), http://www.lrc.ky.gov/record/18RS/HB166.htm.

58 Terry Meiners, “Gov. Bevin on UofL, Amazon HQ2, coal and more,” iHeartRADIO podcast, October 10, 2017,
https://www.iheart.com/podcast/66-Terry-Meiners-28199905/episode/gov-bevin-on-uofl-amazon-
hq2-28541843/.

59 Andrew Wolfson, “Judge to medical marijuana users: Talk to lawmakers about legalization, not me,” Courier
Journal, September 20, 2017, https://www.courier-journal.com/story/news/2017/09/20/medical-marijuana-
kentucky-ban-lawsuit-dismissed-dan-seum-jr/685098001/.

60 Oklahoma State Question No. 788, Initiative Petition No. 412, Filed April 11, 2016, https://www.so0s.ok.gov/
documents/questions/788.pdf.

61 “Oklahoma Supreme Court rejects attorney general's pot ballot rewrite,” Associated Press, March 27, 2017,
http://m.newsok.com/article/5543235.

62 Governor Mary Fallin, Executive Proclamation, January 4, 2018, https://www.sos.ok.gov/documents/
filelog/92122.pdf.
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The proposed Utah ballot measure would focus on medical marijuana,®® while the
proposed measure in Michigan would allow recreational use.®* Missouri potentially could
have multiple initiatives in play, addressing both medical and recreational usage.

During his executive budget presentation, New York State Governor Andrew Cuomo (D)
announced plans for a feasibility study examining legalizing recreational marijuana in
the state, citing neighboring states moving forward with legalization as a factor.®®> New
York currently permits medical marijuana, but is among one of the most restrictive in
the country, limiting use to creams, oils, and pills and prohibiting the drug in smokable
forms.%¢

While many new states are considering the issue of marijuana in 2018, it will also be an
important year for the implementation of previously passed legislation. California began
its recreational policy on January 1, 2018 and Maine and Massachusetts are expected to
follow suit later this year. Other states considering legalization will be watching these
states for potential best practices for their own potential implementation.

Marijuana policy is also likely to play a role in the various gubernatorial elections slated
to take place in 2018. Candidates from both parties have taken public positions in

favor of marijuana legislation reform, whether it be medical or recreational. Not all of
these candidates will be victorious on Election Day, but the fact that marijuana policy
has become a campaign issue for major party candidates is in and of itself somewhat
significant.

Courts

There are also some court cases to watch in 2018 that could potentially have implications
for marijuana policy in the United States. A lawsuit against Attorney General Sessions,
the Department of Justice, the Drug Enforcement Agency (DEA), DEA Acting Director
Charles Rosenberg, and the United States of America alleges that:

...the Control Substances Act as it pertains to the classification of Cannabis

as a Schedule I drug, is unconstitutional, because it violates the Due Process
Clause of the Fifth Amendment, an assortment of protections guaranteed by the
First Amendment, and the fundamental Right to Travel. Further, Plaintiffs seek
a declaration that Congress, in enacting the CSA as it pertains to Cannabis,
violated the Commerce Clause, extending the breadth of legislative power well
beyond the scope contemplated by Article | of the Constitution.®

The plaintiffs in the case include a former NFL-player who wants to expand his business
to include Cannabis-based medications, children who use medical marijuana to control
seizures and alleviate pain, and a veteran who wants to use marijuana in treatment of
his Post-Traumatic Stress Disorder (PTSD). If this challenge is successful, the marijuana

63 “Utah Medical Cannabis Act,” Utah Patients Coalition Initiative, accessed January 22, 2018, https://www.
utahpatients.org/initiative/.

64 “Initiative Language,” Coalition to Regulate Marijuana Like Alcohol, accessed January 22, 2018, https://www.
regulatemi.org/initiative/.

65 “Governor Cuomo Outlines FY 2019 Budget: Realizing the Promise of Progressive Government” (press release,
NYS Governor’s Press Office, January 16, 2018), https://www.governor.ny.gov/news/governor-cuomo-
outlines-fy-2019-budget-realizing-promise-progressive-government.

66 A06357 Relates to the medical use of marihuana. Sess. of 2013 (N.Y. 2013), http://assembly.state.ny.us/
leg/?bn=A06357E&term=2013&Summary=Y&Actions=Y&Votes=Y&Memo=Y&Text=Y.

67 Washington et al v. Sessions et al, New York Southern District Court, Case No. 1:17-cv-05625, https://
mjbizdaily.com/wp-content/uploads/2017/07/ECF-Version-of-Complaint.pdf.
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provision of the Controlled Substances Act would be overturned, which could pave the
way for nationwide legalization. The Southern District Court of New York is hearing the
case and oral arguments are scheduled for February 2018.

Several civil cases that are currently working their way through the judicial system

could be a deterrent to legal marijuana businesses.® Suits filed in Colorado, Oregon,

and Massachusetts by neighbors of these business alleged that the proximity of said
business have hurt property values, interfered with enjoyment of property, increase the
likelihood of criminal activity, and brings a stigma to the neighborhood. Since marijuana is
a violation of the federal Controlled Substances Act, these cases allege a violation of the
Racketeer Influenced and Corrupt Organizations Act (RICO) and seek damages not only
against the marijuana businesses, but their property managers, financial institutions, and
investors as coconspirators. Coconspirators can be found financially liable even if they
were not directly responsible for the claimed injuries.

Marijuana Industry

When the Department of Justice abandoned the guidance of the Cole memo, they also
upended the regulations that permitted banks and credit unions to work with marijuana
businesses. The foundation for the Department of the Treasury’s Financial Crimes
Enforcement Network guidelines for financial institutions were based on the Cole memo.*
Without that memo as a guidepost, it is unclear what the policies will be in the future.
During testimony at a hearing of the Senate Banking Committee,” Sigal Mandeker, the
Treasury Department’s undersecretary for terrorism and financial crimes, indicated that
while the guidance currently remains in place, they are “reviewing that guidance in light of
the DOJ’s reversal of the Cole Memo.” Members of the House™ and the Senate’ have sent
letters to the Department of the Treasury in support of maintaining the current guidelines.
Additionally, eighteen state attorneys general sent a letter to congressional leaders urging
them to pass legislation that would continue to allow financial institutions to provide

68 Lorelei Laird, “Another lawsuit makes racketeering claims against state-legal marijuana business,” ABA Journal,
December 15, 2017, http://www.abajournal.com/news/article/another_lawsuit_makes_racketeering_
claims_against_state_legal_marijuana_bus.

69 “BSA Expectations Regarding Marijuana-Related Businesses,” Guidance FIN-2014-G001, U.S. Department of the
Treasury, Financial Crimes Enforcement Network, February 14, 2014, https://www.fincen.gov/sites/default/
files/shared/FIN-2014-G0O01.pdf.

70 “Menendez, Booker Urge Treasury Dept. Bureau to Leave Marijuana Banking Guidance in Place” (press release,
Senator Bob Menendez, January 18, 2018), https://www.menendez.senate.gov/news-and-events/press/
menendez-booker-urge-treasury-dept-bureau-to-leave-marijuana-banking-guidance-in-place-.

71 Letter from members of the House of Representatives to Director Ken Blanco, Financial Crimes Enforcement
Network, Department of the Treasury, January 17, 2018, https://dennyheck.house.gov/sites/dennyheck.house.
gov/files/FINCEN%20MJ%20Guidance%20Letter %20F INAL.pdf.

72 Letter from members of the Senate to Director Ken Blanco, Financial Crimes Enforcement Network, Department
of the Treasury, January 11, 2018, https://www.scribd.com/document/368944892/Letter-Urging-FinCEN-to-
Maintain-Banking-Services-for-Marijuana-Businesses-and-Consumers.
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