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FOREWORD

This second edition of Robert B. Ward’s book on New York State

Government comes at a propitious time. Eliot Spitzer’s election as New

York’s 54th governor has produced high expectations about major

policy and governmental reforms. A new Chapter Two of this book

describes the cacophony of voices calling for governmental reform and

plans and proposals that have been advanced. The book contains four

other new chapters — one on strengthening the state’s economy, with a

special focus on the upstate region; one on debt and public authorities;

and two chapters on local governments. Updates are provided

throughout the book, and a new feature has been added this year listing

key points at the head of each chapter.

Ward’s book covers the waterfront of New York State and local gov-

ernment activities and issues. It explains the history and highlights of

major issues and at the same time serves as a source book on the way

governments carry out their functions and provide services that are vital

to the everyday life of New Yorkers. A detailed Table of Contents al-

lows for ready reference.

Like it or not, we could not live five minutes without the things state

and local governments do. This is not to say that all is well. Good citi-

zens can help to produce good government by keeping a close eye on

the activities of state and local governments. As a way to assist citizens

(especially students) and governmental leaders to do this, the

Rockefeller Institute is proud to publish this new edition. We thank Bob

Ward for undertaking this project and carrying it out so effectively. He

is wise and knowledgeable and a pleasure to work with. We are in his

debt.

Richard P. Nathan
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Chapter One

A BROAD IMPACT

The sun rises on the Empire State each day at Montauk Point.

Here, at the eastern end of Long Island, New York State government

gets an early start. Montauk Point State Park — 1,276 acres of woods,

beaches, nature trails, and picnic areas — attracts 1 million visitors a

year. They explore the historic Montauk Lighthouse, enjoy surf-fishing

on the beach, and ski cross-country trails in the winter.

From sunrise to sunset, 365 days a year, employees of the state Of-

fice of Parks, Recreation and Historic Preservation are at work welcom-

ing, guiding, educating, and cleaning up after the visitors.

Elsewhere across New York, state government is busy through the

night. State police officers are on the road. In institutions, small group

homes, and other residential settings, state workers and employees of

private agencies funded by the state care for some 40,000 individuals

with developmental disabilities and mental illness. The lights are also

on 24 hours a day at 69 state prisons.

As the sun rises in the sky across Suffolk and Nassau counties, hun-

dreds of thousands of cars, trucks, and school buses crowd the Long Is-

land Expressway, Southern State Parkway, and other state highways on

their way to work and the classroom. These roads, like many in other re-

gions of the state, were built and are maintained by the New York State

Department of Transportation.

Tens of thousands of Long Island commuters, joined by additional

thousands from New Jersey to the west, cross into Manhattan via



bridges, tunnels, and rail lines operated by the Port Authority of New

York and New Jersey, and the Metropolitan Transportation Authority

and its subsidiaries. Each of these agencies is controlled entirely or

largely by New York State. Throughout the city’s five boroughs, state

government plays the major role in bringing hundreds of thousands of

commuters to work and to school.

The skyscrapers of New York City are known around the world.

From 1973 until September 11, 2001, the tallest in the city — and, for a

time, the highest-reaching structures on earth — were the twin towers

of the World Trade Center. The center was owned by, and redevelop-

ment will be significantly controlled by, the Port Authority. Another

state-controlled public corporation, the Hugh L. Carey Battery Park

City Authority, developed the neighborhood immediately west of the

World Trade Center that is home to scores of businesses and some 9,000

residents.

A few blocks away in downtown Manhattan are the main offices of

the state Banking Department and Insurance Department — regulatory

agencies whose influence is felt nationwide and around the world.

Into New York Bay flows the Hudson River, perhaps the single most

important element in the economic and social history of the city and

state of New York. At the mouth of the river, and along its 240 miles of

shoreline to the north, state workers monitor the condition of the water

and regulate the municipalities, businesses, and individuals who use the

Hudson for drinking, waste disposal, transportation, recreation, and in-

dustrial purposes.

A northbound traveler, driving the New York State Thruway or rid-

ing the state-subsidized Amtrak train, soon comes to Albany, the state

capital. Here, government is the key player in the local economy. Some

50,000 state employees work in and around the capital city at sites in-

cluding the Governor W. Averell Harriman State Office Campus and

the Nelson A. Rockefeller Empire State Plaza.

North of Albany lies Saratoga Springs. It is home to the world- re-

nowned Saratoga Race Track, a magnet for 1 million visitors during a

typical recent season. Gambling at the track is conducted under license

of — and is heavily regulated by — state government. Just a few miles

still farther north is the southern boundary of the Adirondack Park,

which totals 5.8 million acres. The state owns huge swaths of land here,

some 2.5 million acres in all; it tightly regulates use of the rest. Some

4,800 residents here work for the state — as prison guards, forest
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rangers, helping to run the taxpayer-owned ski centers at Whiteface and

Gore mountains, or in other jobs. State government represents roughly

12 percent of total employment, compared to 3 percent statewide. State

government also supports tourism, the largest private-sector industry,

through taxpayer-funded marketing and strict regulation of forestlands

and waterways.

On a line west of Albany lies the string of cities and towns once

thought of as the Erie Canal Corridor, and now as the Thruway Corri-

dor. Utica, Rome, Syracuse, Rochester, and Buffalo all were built, in

part, to handle merchandise and passenger traffic on the Erie Canal. The

artificial waterway — which led to development of not only Upstate

New York but much of the American interior — was built by New York

State government.

Near Syracuse, the New York State Fair attracts 1 million or so visi-

tors over 12 days in late summer. The Fair is an activity of the Depart-

ment of Agriculture and Markets.

Some 35 miles to the southwest is the city of Auburn, home to the

190-year-old Auburn Correctional Facility. It’s the longest-operating of

69 Department of Correctional Services facilities scattered throughout

the state that, together, house some 63,000 state prisoners.

The beautiful Finger Lakes region boasts, among other attractions, a

wine industry that is increasingly respected nationally. State govern-

ment assists the industry — with promotion and research into areas

such as vineyard productivity — through the New York Wine and

Grape Foundation.

A few miles from where the original Erie Canal ended is the campus

of the University at Buffalo, the largest of the State University of New

York’s 64 colleges and university centers. In a typical year, SUNY and

the state-supported City University of New York together enroll more

than half of the state’s post-secondary students. Those who attend pri-

vate campuses also benefit from scholarships and other assistance

funded by state taxpayers; many live in buildings financed by the state

Dormitory Authority. Buffalo is home, too, to Roswell Park Cancer In-

stitute. The world’s first cancer research facility and a pre-eminent

treatment center, Roswell Park was for decades part of the state Health

Department and is now operated by an independent state authority.

At the northwestern boundary of the Empire State is the world-re-

nowned Niagara Falls. The American Falls is part of Niagara Reserva-

tion State Park, the oldest state park in the country. In addition to
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attracting visitors from around the world, the Falls produces 2,400

megawatts of electricity, which the New York Power Authority sells at

low cost to businesses and residents.

An Increasingly Important Role

From one end of New York to the other, state government directly af-

fects the lives of virtually every resident. Its broadest functions are at

work in every part of the Empire State:

� Guiding and helping pay for the education of some 3 million

children in public schools (and, to a lesser extent, overseeing

private schools that educate another 500,000 or so young

New Yorkers).

� Providing the courts that serve as arbiters, and finders of

guilt or lack thereof, in more than 3.5 million civil and crimi-

nal cases each year.

� Paying for health insurance for the poor, and nursing homes

and other long-term care for the elderly, at a cost of some

$40 billion a year.

� Regulating the products and services provided by banking,

insurance, telecommunications, and electric companies, and

regulating every company’s relationships with its employ-

ees.

� Telling local government officials much of what they must

do, and how they must do it.

� Raising the money to pay for all these services — and allo-

cating those dollars by program and by region.

In sum, there is barely an area of life that New York State govern-

ment does not touch. To be sure, state governments throughout the

country play an increasingly important role as governments at all levels

assume more responsibilities, and as the federalist balance of power be-

tween Washington and the states continues to shift.

At the founding of America, states retained most governmental

power; the 10th Amendment to the national Constitution provided
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strong protection for states’ rights. The 14th Amendment, enacted in the

wake of the Civil War, helped propel a significant shift of authority to

the federal government. Creation of the federal income tax and new reg-

ulatory agencies, and Washington’s enactment of wide-ranging social

legislation in the first two-thirds of the 20th century, further shifted the

balance of power.

At the start of the 21st century, the federalist system that divides

power between the national government and the states is shifting more

power to the latter in major areas such as welfare and transportation. In

at least one key area, education, Washington is flexing its muscles as

never before. In the newly conceived area of homeland security, both

federal and state governments — and some large municipal govern-

ments — are assuming new challenges as well.

The role of state government is especially important in New York.

The tax dollars citizens pay to the state and its localities (which are

largely creatures of state government) constitute a bigger share of the

economy in New York than in any other state. To put it another way,

New Yorkers have historically assigned more responsibilities to their

state government than residents of many other states. For instance, the

state takes a significantly greater role in paying for health care and pro-

viding transportation. On the other hand, other state governments pro-

vide some services, such as running liquor stores, that New York leaves

to the private sector.

Why This Book?

The premise of a democratic government is that elected leaders and the

officials they appoint carry out the will of the people, at least in broad

terms. To hold government accountable, citizens must, at a minimum,

know enough so they can develop informed opinions about its perfor-

mance. Beyond that minimum level of knowledge, those who best un-

derstand government are best equipped to influence it if they so desire.

The unusually large role that state government plays in the economic

and social life of the Empire State makes such an understanding espe-

cially important for New Yorkers.

Current and future public managers may profit from learning

broadly about the state’s governance, including areas beyond their im-

mediate responsibilities. The same is true of rank-and-file employees

A BROAD IMPACT 5



who deliver services and represent the state in most face-to-face

dealings with citizens.

Understanding what happens in Albany and in the other reaches of

state government can be useful for non-New Yorkers as well. Histori-

cally, the Empire State has often been a national leader in developing

public policy. Examples abound: universal, free public schools; civil

service based on merit; government-owned electrical service; a strong

chief executive office, including dominance over the budget process;

and a broad-based tax structure. Even where they have made mistakes

or gone too far — many would argue that examples include high taxes

and an overly complex civil service system — leaders in Albany have

achieved national recognition for taking steps toward reform.

Finally, as leaders in Washington, D.C., continue to debate the idea

of returning power to the states in areas from social services to environ-

mental regulation, an understanding of government in a major state

such as New York becomes more important to understanding national

issues as well.

A Key Question:

What Does State Government Do?

A central purpose of this book is, simply, to describe what state govern-

ment does in New York. A complete description of every activity could

fill an encyclopedia, of course; fully explaining New York State’s role

in any one of numerous areas would require a book larger than this.

Still, it is possible to capture, in relatively brief form, the state’s most

important and far-reaching activities. While doing so, the book offers

ways to think about the activities of New York State government —

context of why things are as they are, how they came to be this way, and

how they might change.

This book is written on the assumption that citizens should know

what their government does. Yet most New Yorkers will learn little

about that subject from news reports, which tend to focus on politics

and process to the exclusion of policy. Because understanding how the

institutions of government became what they are today is essential to

seeing where they might go in the future, each chapter includes some

historical perspective on the topic at hand.
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One way to summarize what New York State government does is to

say that it:

� Makes the rules. Most of the laws governing relationships

among individuals and organizations — marriages, business

incorporations, contracts — are state enactments, rather than

federal statutes or local ordinances. The same is true of most

criminal laws.

� Provides certain basic services, and supervises others.

States are the primary governmental actors in key areas of

social policy such as education and health care. Although

candidates for national office routinely talk, for example,

about education, most broad policies regarding curriculum,

graduation requirements, and schools’ business arrange-

ments are still made in Albany and other state capitals — and

the overwhelming majority of dollars spent on public

schools come from taxes collected within the state, not by

Washington. (Even after major increases in recent years,

federal funding accounted for less than 8 percent of revenues

for K-12 public schools in New York in 2004.) State govern-

ment takes care of many who cannot take care of themselves,

such as developmentally disabled individuals. In other

cases, it makes sure that someone else provides key services

— such as requiring counties to inspect restaurants and other

public food sources for cleanliness. Other vital services that

state government generally does not handle directly, such as

fire protection and water and sewer service, are provided by

local governments with some oversight and assistance from

the state.

� Raises money and decides how to allocate it. Many would

argue that this function — the collecting and spending of

taxpayer dollars — is the most important role state govern-

ment plays, especially in New York. “The intentions of gov-

ernments are written in their budgets,” former Assemblyman

Arthur O. Eve has written. Budget negotiations produce de-

cisions on major programmatic as well as fiscal issues. This

book will examine where our tax dollars come from and

where they go. It will also look at how the budget process

works, so that those seeking to understand or influence its

contents will know how to make a difference.
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How does government in New York go about accomplishing its

tasks? The book will address that question as well. State government is

not only big but highly complex — more so than all but the largest pri-

vate corporations. Its complexity means, among other things, that many

different individuals play important roles. The governor, legislative

leaders, and the chief judge oversee the three major branches of state

government, making decisions that affect all the wide-ranging services

described above. Still, the imprint of these individuals on the overall or-

ganization has its limits; activities of mid-level managers and “line”

workers have enormous impact as well. Closest to home for most New

Yorkers, state government is the tens of thousands of individuals who

plow the roads, care for the disabled, run the prisons, and process the

paperwork that makes the bureaucracy operate. Because the subject is

complex, the text touches on some key topics more than once. For in-

stance, the state Constitution’s protection of forestlands as “forever

wild” is discussed in both the chapter on the Constitution and that on the

environment.

Government Responds

Government changes dramatically over time, both reflecting and shap-

ing the society it serves. As Thomas Jefferson wrote in the Declaration

of Independence, people create governments for certain purposes. New

York State government continually evolves in response to the will of

the people and the goals of its elected leaders. In recent years, Albany

has expanded its role in some areas (Medicaid and other health cover-

age, for instance) while reducing its role in some other areas (such as

regulation of the electric industry).

Why does government do certain things in particular ways? What

makes it change? The answers to the two questions are identical: indi-

viduals and institutions. From the 20th century alone, it’s easy to iden-

tify major reforms that occurred because of the first governor, Theodore

Roosevelt, or the century's last, George E. Pataki (see Chapter Three).

Individuals outside of government, sometimes working through organi-

zations and sometimes almost alone, have also made a difference. In ev-

ery case, these men and women set their minds to changing something

about New York State government and used its institutions to do so.

The relative influence of the governor and the Legislature over state

spending varies over the course of decades, and sometimes from year to
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year. As the 20th century ended, the office of attorney general assumed

a major new source of power through lawsuits filed with other state at-

torneys general against tobacco companies and other businesses. On an

operational level, state agencies now commonly use computer technol-

ogy to make information and some services — such as renewal of motor

vehicle registrations, and reservation of state campground space —

available online 24 hours a day, seven days a week.

Citizens should know how government decides things — which

jobs to take on and which to leave to the private sector; how to accom-

plish the tasks it sets for itself; how to raise and spend taxpayer dollars;

and so on. The book examines the structure of governance in the Em-

pire State — similar in some ways to our national government and those

of other states, yet different in key ways as well. An understanding of

the structure and process of government is based on the written law —

which, in turn, starts with our state Constitution. (For instance, the Con-

stitution makes the office of governor in New York far more powerful

than those in most states.) Also influential are the folkways and tradi-

tions of how institutions and individuals in government work.

In New York as elsewhere, average people often feel disconnected

from government. That need not, and should not, be the case. Individu-

als change the course of government every day. Citizens who know

more about what their government does, and how it works, will be more

capable of making it better.
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Chapter Two

REFORM: IS THIS THE TIME?

Key points:

� A popular new governor promises to bring dramatic

change to Albany; the state Constitution grants the

chief executive extensive powers to initiate and carry

out reforms.

� This chapter examines four major categories of pro-

cess-related reforms: the budget process, the legisla-

tive process, the influence of money in campaigns and

lobbying, and legislative redistricting.

� Those issues will have to compete for priority attention

with substantive policy reforms in, for example, Medicaid,

education, economic development, and tax law.

� In pushing for structural and legal changes, reformers

often ignore the role leaders play in making govern-

ment work better.



While campaigning for governor, Eliot Spitzer proclaimed that

“everything” would change starting on the first day of his

administration. Given the power that New York’s Constitution grants

to the governor, a new chief executive starts with significant political

capital — particularly if elected with a large margin, as Spitzer was on

November 7, 2006. Unofficial results showed Democrat Spitzer

defeating Republican John Faso with some 69 percent of the vote, a

modern record. Spitzer carried nearly every county, including many

that generally vote Republican. Although Republicans retained control

in the Senate, and Democrats in the Assembly, several incumbents lost

— an unusual development in Albany.

With the advent of a new governor for the first time in 12 years, there

was a widespread sense in Albany that dramatic changes may well be

coming. Interest groups with varied perspectives were energized and in

many cases a bit nervous over the prospect.

This chapter reviews major proposals for process reforms that have

arisen in Albany over the last decade, starting with key areas identified

by the new governor. It also examines the question of whether funda-

mental reform — major change to the state Constitution — is needed or

likely in the near future. Some topics that frequently enter the discus-

sion of reform in New York State are discussed in more detail in other

chapters, such as those on Medicaid, the Upstate economy, the judi-

ciary, the state budget, and debt and public authorities.

Talk of systemic reform in Albany has been building for years — at

least since 1997, when voters last considered calling a constitutional con-

vention. Given the dominant role of the governor’s office, though, major

change is most likely to emerge when an incoming chief executive has

campaigned on reform themes. A year before Election Day 2006, at the

Rockefeller Institute of Government in Albany, candidate Spitzer gave a

detailed presentation on his vision for government reform.1 Having built a

national reputation by driving structural changes in major financial-ser-

vices industries, Spitzer declared: “In Albany — as it was on Wall Street —

the status quo is a system that lacks accountability. It is a system that is con-

trolled by special interests. It is a system that is not efficient, is not open and

transparent.” Promising dramatic change, he added: “What happened on

Wall Street … can also happen on State Street here in Albany.”
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The address touched on many of the major issues facing the state.

For instance, Spitzer called for:

� “Accountability” reforms such as banning campaign contri-

butions to state candidates from those who “do business

with” the state. Other proposals included “a dramatic reduc-

tion” in maximum campaign contributions; public financing

for some campaigns; and a nonpartisan commission to redis-

trict the Legislature.

� “Efficiency” concerns such as limiting overall state debt, en-

acting a “false claims act” for Medicaid, and appointing “the

best people” to run the state’s public authorities.

� Changes to the court system, promoting the “rule of law”

with reforms such as merit appointment rather than election

of judges; consolidation of the “Balkanized” system of trial

courts; and creation of more integrated courts to reduce costs

and improve the quality of judicial decisions.

Even given the extensive powers of New York’s gubernatorial of-

fice, there are limits on how much a new governor can achieve. Which

reforms are more important — those that change the process in Albany,

or those that change major state policies in education, taxation, regula-

tion, economic development, health care, and other areas? Candidate

Spitzer argued that the two go together:

(I)n order to improve opportunity for all New Yorkers, we need reform

in many substantive areas — from job creation to education to health

care.… But the key for success in all these areas is having a government

that is seen as a catalyst, not an impediment to change.2

Rising Calls for Reform

New Yorkers are known for political disputes based on Upstate-Downstate

rivalries and other competing interests. Traditional disagreements on

issues such as education funding, the level and distribution of taxes, and

treatment of criminals show no sign of fading away. But many New

REFORM: IS THIS THE TIME? 13

2 Eliot Spitzer remarks, November 21, 2005.



14 NEW YORK STATE GOVERNMENT

Cornerstones of Governmental Reform

It is helpful to think of four key aspects of governmental reform — pro-

cess, people, policy, and results.

Process reforms address such issues as campaign finance, internal

operational rules for the Legislature, reporting requirements for public

authorities, and administrative-procedure requirements for state

agency regulations. Such steps do not directly influence public services

or policies, but supporters say they make government more account-

able, responsive, and inclusive. Thus, such changes may make public

policies more reflective of popular will and increase confidence in gov-

ernment. Process reforms are most valuable when they reduce the

power of narrow, entrenched interests. Examples are civil-service laws

that reduced cronyism in state appointments and the Executive Budget

system that initiated more responsible use of taxpayer dollars.

People — Individual leaders in elected and appointed positions in

the public sector makes a huge difference in what government does and

how it works. Elections matter. So do appointments to key posts. Indi-

viduals who serve in public office respond to different constituencies,

have different priorities, and pursue them with varying levels of dedica-

tion to the broader welfare. “Good-government” groups, which set

much of the agenda for what constitutes reform, seek to maintain a non-

partisan image. As a result, they too often ignore the obvious role of

specific individuals, and focus instead on improving processes. When

former Senator Alfonse D’Amato earned a $500,000 lobbying fee for

influencing a decision by the Metropolitan Transportation Authority,

for instance, critics said it showed the need for more legal restrictions

on public authorities. Such changes may be justified, but the “pay for

play” aspect of the incident primarily reflected the express or implied

approval of Governor Pataki, whose direct or indirect appointees re-

sponded favorably to D’Amato’s phone call.

Policy decisions by those individuals determine whether taxes go

up or down; whether the government executes criminals or restricts

abortion; the nature of our children’s education; our markets for elec-

tricity; and the size and quality of our health-care system. Discussions

of reform too often ignore policy implications. That’s partly because

“good-government” groups and the news media are reluctant to be per-

ceived as taking sides on many policy questions.



Yorkers of differing perspectives agree on one thing: They don’t like

the way state government works.

In a January 2006 poll for the Empire Center for New York State

Policy, the Siena College Research Institute found that 58 percent of

surveyed voters were dissatisfied with Albany’s performance. A similar

percentage said interest groups “such as labor unions, trial lawyers and

business organizations” have too much influence on elected officials in

state government.3 A Marist Institute for Public Opinion poll sponsored

by the Center for Governmental Research found residents giving Al-

bany mostly negative ratings for 18 of 20 high-priority issues related to

the economy, taxes, health care, and other areas.4

Some criticisms of Albany are longstanding. Each year from 1985

through 2004, the Legislature failed to act on the budget until days,

weeks, or even months after the start of a new fiscal year. Other criti-

cisms are newer, or have grown in intensity — for instance, the com-

plaint that state leaders have done too little to strengthen the struggling

Upstate economy (see Chapter Three).

By 2004, relatively poor economic conditions combined with frustra-

tion at years of late budgets and increasing criticism of Albany from opin-

ion leaders to heighten public attention to problems in state government.

Advocates at various points on the ideological spectrum saw reason

to hold Albany in contempt. For those who support more spending on

programs such as education, it was the failure of Governor Pataki and
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Results counts. Do programs work? Are their outcomes good or

bad? Recent discussion of New York’s vast Medicaid system, for in-

stance, has focused on the program’s cost and problems with fraud.

Those issues deserve close attention. But equally important are ques-

tions about the value that New Yorkers receive for their $45 billion

Medicaid program — improvement in health outcomes for poor fami-

lies, the impact on privately insured individuals, and the quality of life

for older residents of the state, to name just a few. Such questions about

the performance of the program receive very little attention outside

government, and too little attention at the Capitol. (For more on perfor-

mance measurement, see Chapter Twenty.)

3 Ready For Change: A Statewide New York Voter Survey, available at www.empirecenter.
org.

4 Press release, May 25, 2006, available at www.newyorkmatters.org.



the Legislature to act on a court order that they provide billions of dol-

lars in new funding to New York City’s schools (see Chapter Thirteen).

Taxpayers who chafe under New York’s tax burden, the highest in the

nation by many measures, decried above-inflation spending increases,

continuing growth in state debt, and the Legislature’s decision in 2003

to impose $2 billion in new taxes (see Chapter Ten).

The 2004 elections provided some additional evidence of voter un-

rest, as several incumbent legislators lost primary- or general-election

challenges. To be sure, such losses were not entirely driven by discon-

tentment with Albany. For instance, state Senator Nancy Larraine

Hoffmann, a member of the Republican majority, lost her seat to Demo-

crat David J. Valesky, who had campaigned on a reform theme. But

Hoffmann had emphasized reform issues as well, and more traditional

party politics may have been the chief factor in Valesky’s narrow,

742-vote victory. A third candidate, Thomas V. Dadey, Jr., took 13,234

votes, more than 11 percent of the total, on the Independent and Conser-

vative lines. The new Working Families Party played a role, too, deliv-

ering 2,771 votes for Valesky.

Whatever the cause, incumbent losses in Albany are unexpected. Many

news accounts portrayed the handful of incumbent losses as portents of

broader change. The state’s risk-averse political establishment took the

2004 developments as a warning from voters. The bottom line was addi-

tional impetus for reform in 2005. In September 2006, five incumbent leg-

islators lost primary elections. There was little evidence, though, that any

of those losses indicated general unhappiness with state government.

Four Categories of Process Reform

From late budgets to legislative “dysfunction,” many of the most com-

mon criticisms of Albany in recent years have focused on the processes

of state government. In these areas, reform may require elected leaders

to change the structure of the process, change the way that they use the

process, or both.

The Budget Process

For typical voters, Albany’s most noticeable failure was its inability for

20 years in a row to enact an on-time budget. Voters tend to see this is-
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sue as a simple matter: Elected officials are failing to do their job on

time.

In 1984, Governor Cuomo and the Legislature completed action on

the 1984-85 budget on March 31. The next year, final action did not oc-

cur until April 4. In 1986, final legislative action was five days late; in

the next two years, delays stretched to 10 days, and then 20. By 2004,

the Legislature completed its budget work on August 11, after more

than one-quarter of the fiscal year had passed.

Voters who read newspapers regularly can hardly fail to notice when

the state budget is late. Most newspapers outside New York City report

on budget developments once or twice a week while negotiations con-

tinue; editorials criticize the legislature year after year for failing to

adopt the budget on time. In recent years, some newspapers have edito-

rialized on the issue half a dozen times or more each year, as the statu-

tory budget-making period of three months or so stretched into six

months or more. (Such criticisms had limited impact. As with most edi-

torials that take “the Legislature” to task, those criticizing late budgets

seldom mentioned the names of Senate and Assembly members in the

newspapers’ own locales.) Over time, because it was consistently seen

as a governmental failure and because of its status as a process issue on

which critics from various perspectives could agree, late budgets be-

came well known as the preeminent example of Albany’s dysfunction.

One other development, near the end of 2004, added even more mo-

mentum for change: The Court of Appeals’ split decision in a case in-

volving the division of budget powers between the governor and the

Legislature.

In Pataki v. Assembly,5 the court held that Governor Pataki did not

overstep his Constitutional budget powers in writing statutory language

into an appropriation bill; and that the Legislature did go beyond Con-

stitutional limits on its powers in amending such proposals in the Exec-

utive Budget bills. The Senate and Assembly had argued that the state

Constitution does not explicitly give governors the power to include ex-

tensive lawmaking in appropriation bills, and that allowing such action

by the chief executive weakens the Legislature’s position as the origina-

tor of changes to the laws of the state.
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Voter Opinions and the Economy

Public opinion on whether the governor and legislators are doing a good

job (and thus whether major reform is needed) is strongly influenced by the

economy — a factor that, in the short run at least, is largely driven by forces

outside Albany’s control. Public opinion polls by Zogby International and

the Marist College Institute for Public Opinion found more than half of

New Yorkers saying the state was heading “in the right direction” in every

poll taken from 1997 into mid 2002. Only a third, at most, said the state was

headed in the wrong direction.

The state's economy, like the nation's, was performing well for most of

the period. Most regions of the state were adding jobs — a condition that,

fairly or not, tends to reflect well on incumbent officials. With Wall Street

enjoying extraordinary growth, Albany's revenues were rising sharply.

Governor Pataki and legislators were able to enact popular measures such

as a state funded reduction in school property taxes, major expansion of

taxpayer funded health programs and billions of dollars in funding for local

projects.

The issue that helped crystallize voter and editorial page anger — late

budgets — seemed to matter little to voters during the 1997 2002 period.

Not a single budget was completed on time, and several stretched more

than two months into the new fiscal year. Yet New Yorkers seemed to ac-

cept the status quo when they entered the voting booth. Governor Pataki

won re election easily in 1998 and 2002, and the few losses for legislators

were widely perceived as reflecting local factors rather than budget issues.

Voters’ perception of “right track” or “wrong track” also appears to

track differences in regional economies. In Marist's September 2005 poll,

more than half of New York City and downstate suburban residents said the

state was on the “right track.” Fewer than one third of Upstate residents

said so, with 62 percent seeing New York on the “wrong track.” Downstate,

job growth was strong, while most of Upstate continued to struggle

economically.

Economic conditions may have played a role in regional votes on Pro-

posal One, the 2005 Constitutional amendment that would have changed

the budget process. Critics of the proposal argued it would result in higher

taxes and hurt the state’s economy. Erie County, suffering long-term eco-

nomic stagnation, rejected the proposal by nearly 4-to-1, a far greater mar-

gin than in prosperous Nassau, Suffolk and Westchester counties.



Senators and Assembly members reacted with outrage to the court

decision. Speaker Sheldon Silver said the decision “reduced New

York’s budget process to a one-sided charade” and “has sounded the

death knell for public education.”6

The years of criticism over late budgets and the Pataki v. Assembly

decision helped lead to two new developments in 2005: a mostly

on-time budget for the first time in two decades and the Legislature’s

proposal to change the budget process under the state Constitution.

Just three weeks after finalizing the 2005-06 budget, the Senate gave

final legislative approval to a proposed constitutional amendment that

was to spark a bitter debate between the governor and legislative lead-

ers, and among supporters of each side. Both houses had already given

first passage to the budget-powers amendment in 2004. Proposal One,

as the amendment was known, represented the most dramatic change to

the budget process since voters approved the Executive Budget system

in 1927. But when the Legislature’s amendment went on the ballot in

2005, voters rejected it overwhelmingly. (See Chapter Ten.)

The Legislature has advanced a related amendment that could go to

voters in 2007. That proposed amendment — much less complex and

likely to be less controversial than the 2005 Proposal One — amends

the existing Article VII to specify that the governor may not include

legislative language in appropriation bills. Both houses gave first pas-

sage to the amendment in 2005, and could give the required second pas-

sage as early as 2007. Governor-elect Spitzer is believed to oppose that

amendment and to prefer making any changes to the budget process in

statute and practice rather than constitutional amendments. Meanwhile,

Comptroller Hevesi and others are arguing for another constitutional

amendment to restrict state borrowing (see Chapter Eleven).

Aside from constitutional rules relating to state finances, critics

point to the increasing use of grants that are allocated by the governor

and legislative leaders outside the normal budget process. Such targeted

funding gives elected officials maximum political benefit with minimal

accountability. In September 2006, for instance, the Albany Times Un-

ion reported that Senate Republicans and Assembly Democrats were

secretly distributing some $85 million a year to favored school districts

REFORM: IS THIS THE TIME? 19

6 Assembly press release, December 16, 2004, available at http://www.assem-
bly.state.ny.us/Press/20041216/.



under a funding program called General Legislative Operations Pro-

grams, or GLOP.7

As both a Constitutional issue and a question of legislative practice,

budget reform appears likely to remain on Albany’s agenda for some time.

Legislative Process

After years of late budgets had left many voters cynical about New

York’s state government, several major new voices emerged in 2004 to

demand broad change in Albany.

In July 2004, scholars at New York University extended popular

criticism of Albany from the budget to the internal workings of the Sen-

ate and Assembly, attacking the Legislature as “the most dysfunctional

in the nation.” A detailed report issued by the Brennan Center for Jus-

tice at NYU Law School did not quantify such a finding, but did report

measurements such as these, for the Legislature’s activity from 1997 to

2001:

� Fewer than 5 percent of the “major” bills passed by the As-

sembly or Senate were debated on the floor of the respective

chambers.

� During the same period, only 0.5 percent of the major bills

passed by the Assembly, and only 0.7 percent of the major

bills passed by the Senate, received a committee hearing.

� The Senate voted on 7,109 bills, and the Assembly took ac-

tion on 4,365 from 1997 to 1999. Not a single bill was voted

down in either house, the report found.8

The report’s specific findings were new, but its conclusions echoed

what most observers of Albany had recognized for years: The Legisla-

ture’s operational practices keep individual members from playing

meaningful roles by concentrating authority in the legislative leaders,

and thus limit real representation in Albany. Newspapers around the

state, long critical of the Legislature’s leadership-driven processes, ral-

lied even more strongly to the cause.

20 NEW YORK STATE GOVERNMENT

7 James M. Odato, “GLOP fills up pork barrel,” Times Union, Albany, NY, Septem-
ber 17, 2006.

8 See www.brennancenter.org.



In early 2004, Nassau County Executive Tom Suozzi announced a

political committee called Fix Albany that would pressure state legisla-

tors to reform New York’s Medicaid program, which contributes to

high property taxes on Long Island and elsewhere in the state. Suozzi

later claimed credit for helping a legislative challenger defeat an incum-

bent member of the Assembly from Nassau County in November 2004.

News media paid special attention to the county executive’s proposals

for change because he was a likely candidate for governor.

Another new voice for reform was a Central New York business-

man, Mark Bitz, who attacked both Albany’s governmental processes

and its policies that affect businesses. Bitz, who created his own

pro-reform website, endorsed the Brennan Center proposals for internal

legislative changes. He also criticized the state’s heavy tax burden, and

higher-than-average costs for energy and workers’ compensation. Bitz

warned that he and other business owners were considering leaving the

state to find more hospitable locations elsewhere. In numerous op-eds

and on his political website, Bitz estimated that his company, Plainville

Farms, spent $600,000 more annually on such costs than it would if it

were located in a competing state.9 Such criticism hit home in much of

Upstate New York, where employment and population trends remain

among the most discouraging in the nation.

The Brennan Center report, and the concurrent efforts by others

such as Suozzi and Bitz, galvanized critics from varied perspectives.

Supporters of the Brennan Center proposals demanded procedural

changes that would force more meaningful policy debates in the Legis-

lature, disperse authority from leaders to rank-and-file members, and

make enactment of new policies more likely. In its report, the Brennan

Center said legislative dysfunction had blocked action on issues such as

a minimum-wage increase, gay and lesbian rights, reform of costly

rules governing public construction, and mandated inclusion of men-

tal-illness treatment in health-insurance policies. Chambers of com-

merce, nonprofit groups representing social-service agencies, and other

interest groups endorsed the Brennan Center proposals. The report’s

criticisms became campaign issues in some 2004 legislative campaigns.

After those campaigns resulted in several losses by incumbents,

Senate and Assembly members returned to Albany in January 2005 to

announce that the time for reform had come. Both houses adopted new

internal rules that responded to some of the criticisms in the Brennan
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Center report. The Assembly began requiring that members be physi-

cally present to have votes counted; creating open meetings of the pow-

erful Rules Committee; and requiring that committees engage in

oversight of executive-branch agencies. The Senate banned “empty-

seat” voting for nonroutine bills, among other changes. Both houses

agreed to more regular use of open conference committees, instead of

closed leaders’ meetings, to negotiate two-house differences on

legislation.

The Brennan Center and its supporters welcomed the changes to in-

ternal legislative rules, but said they did not go far enough. For instance,

the center said, majority- and minority-party legislators should receive

equal funding for staff and office space, and conference committees

should be called at the request of bill sponsors, rather than by the lead-

ers. Such steps would reduce the majority-party members’ ability to de-

liver politically attractive funding to their home districts, and bring

significant shifts of power from the legislative leaders to individual

members. Neither house acted on those proposals, and as of 2006 there

was no apparent public pressure for them to do so.

The internal legislative rules changes appeared to make little, if any,

difference from a policy perspective. None of the issues that the

Brennan Center suggested were being ignored because of an unac-

countable Legislature were acted upon as a result of the rules changes.

The Legislature enacted a minimum-wage increase after release of the

report, but that action was driven more by traditional concern about the

pending legislative elections than by changes in the houses’ internal

rules. In October 2006, the Brennan Center issued a follow-up report

declaring that “some has changed, but not enough” in Albany. The new

report added:

On the other hand, New York is on the edge of major change. Nearly all

candidates for statewide offices speak of reform. A new governor will

enter office. Voters have made clear they want action. Rarely will the

political planets align for reform as they will over the next year.

The Role of Money in Lobbying

As long as there has been a New York State government, individuals in

positions of power have been known to use public office and taxpayer

dollars to help friends and political supporters. DeWitt Clinton, the

most important governor in the state’s early decades, used political pa-
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tronage to build and maintain influence. Martin Van Buren did the same

from positions as governor (briefly, in 1829) and U.S. Senator before

being elected president. Other examples are too numerous to list.

Government in Albany has grown larger and more powerful in re-

cent decades. So, too, has the lobbying industry. Organizations and in-

dividuals whose mission is to influence the executive and legislative

branches of state government play a larger role than ever in shaping

budget actions, legislation, and regulations.

At the start of the 21st century, such efforts have become highly spe-

cialized. In addition to long-established organizations that represent

broad-based interests — education, health care, business, labor, envi-

ronmental groups, and so on — Albany is home base for an increasing

number of lawyers and former high-ranking government officials who

represent various individual clients. (See Chapter Twenty for further

discussion.)

Lobbyists who have close personal relationships with state leaders

have drawn particular attention. The son of Senate Majority Leader Jo-

seph L. Bruno and the top staff assistant to Assembly Speaker Sheldon

Silver both became highly paid lobbyists. One example of their

high-profile clients was Cablevision, a corporation that owns Madison

Square Garden in New York City. The company strongly opposed a

2004 proposal by New York Mayor Michael Bloomberg to build a sta-

dium on Manhattan’s West Side that would be used for the Jets football

team and, the mayor hoped, for the 2012 Olympics. Cablevision saw

the new stadium as a threat to its own interests and spent more than $13

million lobbying against the proposal, according to the state Lobbying

Commission. Firms established by Kenneth Bruno, son of the majority

leader, and Patricia Lynch, former top aide to the speaker, received con-

sulting contracts with Cablevision for $10,000 a month in 2005.10 Close

associates of Governor Pataki, such as political adviser Kieran

Mahoney and former Public Service Commission Chairman John

O’Mara, also became successful lobbyists.

In May 2002, The New York Times reported on problems in the de-

velopment of a new headquarters for the Metropolitan Transportation

Authority. The article mentioned that former U.S. Senator Alfonse

D’Amato had earned $500,000 for lobbying the chairman of the author-

REFORM: IS THIS THE TIME? 23

10 Details on lobbying contracts are available from the Temporary State Commission
on Lobbying’s website, www.nylobby.state.ny.us.



ity in relation to a contract for financing of the project.11 The former

senator, who had lost a reelection bid in 1998, was a close political ally

of the MTA chairman, E. Virgil Conway; and of Governor Pataki, who

appointed the MTA chairman and several other board members. Some

months later, other news media revealed that the $500,000 fee was for a

single telephone call. Editorialists and “good-government” groups used

the story as the basis for new criticisms of political favoritism in

Albany.

The D’Amato-MTA story embodies, and helped stimulate debate

over, three strands of the modern “reform Albany” movement:

� Political favoritism in lucrative lobbying deals.

� Public authorities, the “fourth branch of state government,”

which are less accountable to the Legislature than traditional

state agencies.

� And the increasing use of high-paid lobbyists not only to

persuade the Legislature with regard to legislation, but to

persuade executive agencies regarding the awarding of valu-

able procurement contracts.

Widespread criticism of the D’Amato deal helped prompt state lead-

ers to broaden the state Lobby Law in 2005 to include procurement con-

tracts within the scope of the law. Both houses voted unanimously to

approve the changes, and Governor Pataki signaled its high priority by

signing the bill as Chapter 1 of the Laws of 2005.

“Bidders and potential bidders often attempt to influence procure-

ment contract decisions by hiring lobbyists to advocate on their behalf

before procurement officials,” the legislative memo in support of the

bill stated. “Contacts in the context of the procurement process should

be regulated by the Lobby Commission to ensure that there is public

disclosure of such arrangements and that they are subject to the same re-

strictions placed on lobbyists who appear before government on other

policy matters.”

Much of the criticism that led up to passage of procurement reform

focused on the merits of the Lobby Law and of public authorities. But

such critiques may be misdirected if they ignore the governmental
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leaders whose decision-making processes are already covered by the

Lobby Law, and who create and oversee the authorities Major decisions

at the MTA, for instance, are seldom made without approval of the gov-

ernor. If the MTA and other public authorities have worked well in the

last decade, much of the credit goes directly to Governor Pataki — not

simply to the earlier generation of leaders who created the authority’s

structure. If the authorities do not function properly at any given time,

much of the blame lies with the governor as well.

The Role of Money in Campaigns

In Albany, as in many other centers of government, individuals and or-

ganizations typically contribute to political campaigns for one primary

reason: to help elect candidates whose policies already are, or might be-

come, favorable to the donors. As a corollary, donors tend to give most

to incumbents and likely winners who will be able to repay the favor in

some way. In 2002, for example, Governor Pataki spent more than $45

million, nearly triple the amount raised by his challenger, H. Carl Mc-

Call. In 2006, political observers were virtually unanimous in expecting

a big win by Attorney General Spitzer. He ultimately raised more than

$40 million, some ten times the amount donors gave to Republican can-

didate John Faso.

Such trends in contributions tend to reinforce already strong candi-

dates, creating even bigger disparities with those who have few re-

sources. Numerous critics of the current campaign system have

proposed addressing such disparities by reducing the maximum dona-

tion levels for candidates seeking state office. Governor-elect Spitzer

called for “a dramatic reduction” in contribution limits, to help create “a

level playing field.”12 To be sure, limits on cash contributions would

leave untouched some other ways that Albany insiders use big money

to influence policy — for instance, the multimillion-dollar ad cam-

paigns by health-care and teacher unions. Many observers agree,

though, that reducing contribution limits is at least worth consideration;

such proposals will likely be on the table in 2007.

Spitzer and others have also called for public financing of state-level

campaigns, in the form of matching grants for candidates who attract a

certain level of private contributions. New York City has such a system

in place, tied to candidates’ acceptance of limits on overall spending.
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Under rulings from the U.S. Supreme Court, such spending limits must

be voluntary. Michael Bloomberg, for instance, chose to forego spend-

ing limits and public funding in his successful 2001 and 2005 cam-

paigns for mayor. Critics of public campaign financing argue such

systems tend to result in wealthy candidates running for office. Sup-

porters say public financing enhances democracy by reducing candi-

dates’ reliance on special-interest donors.

Redistricting

As critics from varying perspectives note, members of the Senate and

Assembly in New York have built one of the most effective incum-

bent-protection systems in the nation. Since the early 1980s, a key ele-

ment has been the once-every-decade redrawing of legislative districts

to favor majority-party incumbents, Republicans in the Senate and

Democrats in the Assembly.

Under the current system, in New York as in many other states, leg-

islators essentially choose their voters rather than vice versa. Reformers

such as Citizens Union, the New York Public Interest Research Group

(NYPIRG), and Mark Bitz have called for anindependent redistricting

commission to make legislative elections more competitive — and

make legislators more accountable to voters.

Legislators have introduced some such proposals. In 2005, for ex-

ample, Assemblyman Michael Gianaris and 22 colleagues introduced

legislation (A.6287) based on redistricting procedures in Iowa. The bill

would create a reapportionment commission whose members would be

chosen by legislative leaders from candidates named by an appointment

committee whose members would first be appointed by statewide

elected leaders, legislative leaders, and the state’s chief judge. The com-

mission would recommend a redistricting plan that the Legislature

could accept or reject without amendments. If legislators rejected two

such proposals, the commission would then submit a third plan that the

Legislature could amend before adoption.

While removing political considerations entirely from the redistrict-

ing process is impossible, NYPIRG and other groups favor the Iowa ap-

proach. The Brookings Institution’s Thomas Mann finds that the

Hawkeye State enjoys “timely completion of redistricting, no court

challenges, mostly competitive seats, and no blatant incumbent or
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partisan gerrymandering.” Mann suggests, though, that Iowa’s political

culture plays a key role:

The legislature has never chosen to exercise its authority to draw its

own maps, even when a majority believed that the neutral process had

produced a partisan outcome. It appears that the “good government”

norms in the state, and the popularity of the nonpartisan redistricting

process, has constrained the self-interested behavior of incumbents and

parties.13

Examination of cultural norms is a helpful reminder that constitu-

tional and statutory rules are not the only things that affect the quality of

government. Decisions by elected officials matter as well. Spitzer said

during the 2006 gubernatorial campaign that if elected he would refuse

to sign any redistricting bill that went too far in protecting incumbents.

That would represent a major change from the recent practice of gover-

nors signing whatever reapportionment plan the Legislature adopted.

Policy Reforms

Beyond process reforms, major changes in the policies of New York

State government will be debated intently in 2007 and beyond. Such

changes may affect vitally important concerns such as the strength of

the state’s economy and availability of good jobs; the quality of educa-

tion for poor children in the state; and the size of the tax burden on indi-

viduals and businesses. While Albany has addressed each of these areas

in recent years, the reform agenda will include discussion of proposals

to:

� Balance spending and revenues consistently. The state has a

structural budget gap in the billions of dollars, debt has

soared in the last decade, and state leaders are expanding use

of undesirable revenue sources such as state-sponsored gam-

bling.

� Control the cost of, and effectively manage, the $46 billion

Medicaid program. Governor Pataki and the Legislature

took steps to ease the burden on local governments, but costs
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continue to rise — and little is done to ensure maximum ben-

efit from the nation’s most generous public health-care pro-

grams.

� Ensure new resources for New York City schools, as ordered

by state courts. (The Court of Appeals said the state doesn’t

have to pay the whole cost, but can force NYC itself to spend

more on schools if it wants to.) Albany’s traditional method

of increasing education aid in one region is to do the same in

all regions — but using that approach to resolve the Cam-

paign for Fiscal Equity case would cost billions of dollars.

The Court of Appeals also suggested greater accountability

for education spending, with little response from state lead-

ers.

� Make New York more competitive for new businesses and

jobs. Spitzer has said he will implement “an aggressive strat-

egy to reduce the cost of doing business in New York.” He

called for reducing costs of workers’ compensation, energy,

and health insurance while streamlining the state’s regula-

tory system.

Like beauty, reform is in the eye of the beholder. “Good-govern-

ment” groups that strongly support proposals for limits on campaign

spending, for instance, might not endorse his policies on reforming

workers’ compensation. Business and other groups that argue for

shrinking New York’s hospital system — a policy Spitzer has also en-

dorsed — may have less interest in taxpayer financing of political cam-

paigns. That change is coming to Albany is virtually certain. But what

changes? The answer to that question will have to wait for a third edi-

tion of this book.

The State Constitution

In 1997, voters had an opportunity to demand major reform of state

government by calling a constitutional convention. Advertising cam-

paigns by public-employee unions and others helped persuade voters to

reject the proposal. To be sure, dismissal of the call for a convention

(which was placed on the ballot automatically, as happens every 20

years) was not unexpected. Aside from the well-financed campaign
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urging rejection, times seemed relatively good. New York was partici-

pating in the national economic boom and even starting to catch up to

its competitor states, if still lagging behind the nationwide job-growth

rates in most years. Crime rates were falling, and new leadership in Al-

bany was enacting popular tax cuts and new programs.

The automatic opportunity for voters to call a constitutional conven-

tion will appear on the ballot in 2017. The Legislature could place such

a proposal on the ballot any year. However, that possibility seems re-

mote; most legislators strongly opposed the 1997 question on calling a

convention. A popular governor might be able to force legislative con-

sideration of the issue. While Spitzer has called for some constitutional

changes, he has said such reforms might occur more easily through leg-

islative action on individual amendments rather than at a convention.

Since the 1938 Constitutional Convention, the last to propose

changes that were ratified by the people, the Legislature and voters

have approved more than 130 individual amendments. Some emerged

as single-issue proposals; others came from the 1967 proposed Consti-

tution that voters rejected; and still others were from a commission ap-

pointed by Governor W. Averell Harriman and chaired by future

Governor Nelson A. Rockefeller. Today, some supporters of constitu-

tional change urge creation of a new “blue-ribbon” commission to pro-

pose reforms in numerous sections of the state’s fundamental law.

With that backdrop, an issue that was last on the agenda almost a de-

cade ago — the question of constitutional change — returned to the de-

bate. New York State’s fundamental law has a number of major flaws.

For example:

� Key provisions of Article III, the section of the Constitution

that defines the powers of the Legislature, have been dead

letters for 40 years. In the 1960s, the U.S. Supreme Court

ruled that state legislative districts must be drawn to give ap-

proximately equal weight to each citizen’s vote. As has been

true since New York’s first Constitution, the text of the pres-

ent charter directs the drawing of state Senate districts in

ways that limit representation in the most populous counties.

It also guarantees almost every county at least one Assembly

district, creating overrepresentation for residents of lightly

populated regions. As a result of the federal and state court

decisions, those provisions of the state Constitution are no

longer in force. Making the Constitution relevant and under-
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standable to today’s citizens would mean stripping the dead

letters from the state’s fundamental law and, at a minimum,

replacing the outmoded provisions with language reflecting

the legal reality today. As mentioned above, many observers

argue for a further, more far-reaching, change to Article III:

taking the redistricting power from sitting legislators and giv-

ing it to an independent commission such as Ohio and some

other states do.

� The Judiciary article creates a court system that a succession

of judicial leaders, including Chief Judge Judith Kaye, have

described as so complex and inefficient that it harms the

cause of justice. Major elements of the system are three cen-

turies old. Judge Kaye has asked the Legislature to make ma-

jor changes, some of which would require constitutional

change. The Legislature has refused most such proposals.

� State debt, among the highest in the country, continues to

rise sharply. In the mid-1800s, concern over increasing state

debt prompted constitutional restrictions on Albany’s ability

to borrow. Those restrictions, including a requirement that

most borrowing be approved by voters, worked as intended

for a century or so. The debt restrictions effectively acted to

restrict state spending, given elected leaders’ desire to avoid

voter wrath by raising taxes too much. In the middle of the

20th century, Nelson A. Rockefeller and succeeding gover-

nors found the debt restrictions unacceptable. Rockefeller

raised taxes sharply to pay for new programs such as expan-

sion of the State University system and Medicaid, but the

new tax revenue was not enough. Thus the state turned in-

creasingly to borrowing carried out through its public au-

thorities. Unless New Yorkers hold governors and

legislators accountable for high and rising debt — or elected

leaders decide of their own volition to change recent prac-

tices — the only way to limit future borrowing may be to up-

date and strengthen the constitutional restrictions created in

the Civil War era.

Numerous other proposals for constitutional change have emerged.

Frustrated by the lack of legislative action on favored issues, advocates

from various ideological perspectives have called for use of initiative
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and referendum, which allow voters to place policy proposals directly

on the ballot. Organizations concerned about the state’s tax burden sug-

gest a constitutional limit on taxes, state spending, or both. Supporters

of greater flexibility for local governments urge prohibition against

new state mandates on municipalities and school districts. While there

are arguments for each of these proposals, there are also arguments

against. None appear likely to attract strong support soon from the Leg-

islature. Without legislative approval, any amendments would have to

await a constitutional convention before going to voters.

The Political and Governmental Culture of Albany

Beyond particular issues such as those involving budgets and legisla-

tive operations, there is the broader question of whether the political

and governmental culture of New York State serves the people well. Po-

litical scientists in New York and elsewhere have given little attention

to such issues, but the topic may be gaining attention. A good way to

view the governmental culture of the American states is

...the degree to which state governments have a serious and substantive

commitment to the functions and activities of government on a basis

that emphasizes community values and the public service, and on issues

of consequence is capable of transcending narrow partisan and personal

interests.14

Using the following definition, research by the Rockefeller Institute

of Government surveyed experts on the governmental culture of 17

states.

States rank high ... for a good-government culture if they have leaders

and leadership practices and traditions that are seen as transcending parti-

sanship and calculations of personal political advantage, not on all mat-

ters, but in important situations such that substantive considerations are

highlighted in the governmental process in a way that is widely recog-

nized and accepted in the behavior of leading members of the legislature

and leaders in the executive branch, and furthermore that this good-gov-
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ernment culture is reflected in the way state government is viewed by the

public and in the way it is viewed and treated by the media.

The experts the Rockefeller Institute surveyed classified state gov-

ernments in Maine, Michigan, South Dakota, Virginia, and Washington

as having a tradition that emphasizes deliberative political processes fo-

cused in a serious way on the substance of government. All are also

“relatively scandal free,” according to the survey.

While the concept of “scandal free” leaves plenty of room for inter-

pretation, New York State’s government could hardly be considered in

such a category. As noted in Chapter Four, Governor Cuomo initiated

enactment of a state Ethics Law in 1987 after numerous scandals in both

state and New York City government. A 2002 review of the law’s im-

plementation, by the executive director of the state Ethics Commission,

concluded that “for those citizens and government officials who thirst

for integrity in government, they may reasonably view the glass of re-

form as half full.”15

As of 2006, nine members of the Legislature had been charged with

bribery or other crimes within the past five years. All represented dis-

tricts in New York City, where voters are particularly unlikely to be

aware of their representatives in the Senate and Assembly — let alone

the activities of those individuals. For these voters, state government is

hardly “viewed by the public” at all. If democracy is designed to bring

public pressure to bear on elected officials, it’s not surprising that lack

of public scrutiny — or even awareness — may be associated with a

lack of good-government culture.

Criticisms of the political-governmental culture in Albany go be-

yond prominent cases. As discussed above, high-paid, special-interest

lobbying by political allies and former top staff to the governor and leg-

islative leaders convinces many observers that “narrow partisan and

personal interests” are too much at play in Albany. Observers in the

public and the media believe that state government often acts (or de-

cides not to act) based on other than substance factors.
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The Road Ahead

Governments change over time because of the influence of two factors

— institutions and individuals. Institutions include both organizational

structures — political parties, legislative caucuses, interest groups —

and legal structures, such as laws and regulations. The crucial human

factor, individual leadership, is often overlooked in discussions of gov-

ernmental reform. Ignoring it leaves a gap in our understanding of how

government can and does change — for better or worse.

In the Legislature, calls for reform often focus on changing the oper-

ating rules of the Senate and Assembly. Yet legislators have proven that

when they choose to do so, they can act the way voters want — for in-

stance, by approving a budget on time — despite the presence of the

same procedural framework that prevailed during 20 years of late bud-

gets. The 2005 and 2006 budgets were adopted in a timely manner not

because the Legislature changed its procedures, but because individual

legislators and their leaders decided that timeliness was crucial.

In specific issue areas, elected leaders have been known to declare

victory for “reform” by adopting new procedural rules, rather than new

policies. Rising concern about Albany’s growing debt prompted Gov-

ernor Pataki and the Legislature to enact the Debt Reform Act of 2000,

which created statutory limits on most future borrowing. Rather than

enact new rules, state leaders could have simply decided to reduce the

level of new debt.

To be sure, legal and organizational institutions are important. Gov-

ernor Smith initiated the Executive Budget system in the 1920s because

he believed it would help him and other governors achieve important

policy goals, including more responsible budgets. The legislative bud-

geting system he inherited made such results impossible, no matter how

much political will and legislative wisdom Smith brought to bear. Yet

even the Executive Budget system — widely regarded as one of the

most important reforms in the state’s history — does not guarantee

sound budgets. Individual governors and individual legislators still de-

cide on the policies that the budget reflects.

A longtime observer of Albany, journalist Jay Gallagher, published

a book-length explication of criticisms, linking governmental failure to

weakness in New York’s economy, in late 2005.
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...the Empire State has been slowly declining for the past half-century,

losing much of its political and economic clout. Much of the blame ...

can be laid at the feet of the men and women we send to the Capitol to

serve us.

All too often they have acted in their own self-interest and that of

the thousands of lobbyists who spent $144 million last year trying to in-

fluence them and less for the general good.

New York’s government, Gallagher wrote, “seems to be lacking the

principle that should be its focus: a dedication to the prosperity and well

being of its citizens.”16 Many voters agree strongly with that sentiment.

All the criticisms of Albany, of course, do not change the fact that

state government manages to accomplish enormous good every day.

Children are educated; the elderly, poor, and incapacitated are cared for;

the roads are paved and plowed. Citizens expect such services as the ba-

sics of government — and they pay for them. They reasonably expect

that government will pursue its mission with appropriate standards of

integrity, efficiency, and accountability. Rising demands for reform in

recent years are based on widespread belief that Albany has not been

meeting these standards.
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Chapter Three

THE UPSTATE CHALLENGE

When the young United States of America considered building a

union that would be stronger than the one created by the Articles of

Confederation, the outcome was highly uncertain. The flaws of the

nation’s first charter were clear — starting with the lack of authority to

Key points:

� Longstanding economic, social and political differ-

ences between Upstate and Downstate New York are

among the most important elements of the state’s po-

litical and governmental culture.

� Most of the Upstate region has suffered from chronic

economic problems for more than a decade, and de-

bates over how to address such problems are now a

top public-policy concern.

� Reducing the overall cost of doing business, develop-

ing high-tech industries, and restoring vitality to

downtowns are among the most commonly cited solu-

tions to Upstate’s economic woes.



raise revenue or do much else without consent of the states. Yet distrust

of centralized governmental power remained strong when Congress

sent the proposed Constitution to the states for ratification in 1787.

No state was more split over the federalist issue than was New York.

After months of debate and elections for a state convention in

Poughkeepsie, delegates voted 30-27 in favor of ratification on July 26,

1788. The Federalists, led by Alexander Hamilton and others, sup-

ported a stronger central government. They included most wealthy

landowners, leading merchants and professionals such as lawyers who

served them. George Clinton’s Antifederalists, many of them farmers

and other small-business owners, were motivated largely by fear that a

far-off, national government would restrict their liberty to live as they

chose, and would impose taxes they could not afford.

When the votes were counted, all the delegates from what we now

call Upstate opposed the more powerful central government. All those

from south of Orange and Dutchess counties were in favor.1

More than two centuries later, the political and economic divide be-

tween Upstate and Downstate retains some of that historical flavor.

Downstate is far wealthier, on average; it’s home to higher proportions of

rich as well as poor. Upstaters tend to be more socially and fiscally con-

servative, and Downstaters more liberal. The pace of life is faster in New

York City and its environs. West of Albany, Upstate becomes progres-

sively more Midwestern and middle American. The Big Apple is one of

the world’s great centers of immigration; nearly half of its residents are

foreign-born, while in most Upstate cities the proportion is less than 5

percent. International migration into the big city makes its population

younger than it would otherwise be; outmigration of the young from

much of Upstate means that its residents tend to be relatively older.

The differences are not only social and economic, but political —

especially those between Upstate and New York City. In 1994, voters in

the Big Apple favored Democratic Governor Mario Cuomo more than

2-to-1 over Republican challenger George Pataki; north and west of

Westchester County, the numbers were nearly reversed. When the Leg-

islature puts a borrowing proposal on the ballot, supporters plan big

get-out-the-vote efforts in New York City to overcome the sizable “no”

vote they expect from Upstate.
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Key Indicators, Upstate and Downstate New York

Upstate Downstate U.S.

Population growth,
1940-90

44% 28% 89%

Population growth,
1990-2000

1.1% 8.2% 13%

Population change, ages
20-34, 1990-2000

-22.4% -5.9% -5.4%

Change in private-sector
employment, 1990-2005

3.5% 5.0% 22.6%

Personal income, 2004
(millions)

$206,385 $531,371 $9,731,400

Poverty rate, 2000 11% 16% 11.3%

Percentage of total votes
cast for George W. Bush,
2004

48.8% 33.7% 50.7%

Sources: U.S. Census Bureau; U.S. Bureau of Labor Statistics; Public Policy Insti-

tute of New York State; Brookings Institution; Federal Elections Commission

Through the decades, public discussion of Upstate-Downstate rela-

tions has frequently been characterized by acrimony and derision. New

York Mayor Ed Koch famously called rural Upstate “a joke,” insulting

the men’s department-store suits and the women’s “gingham dresses.”

Upstate legislators periodically proposed establishing the region as a sep-

arate state, to break away from the perceived negative effects of associa-

tion with the big city. After more than a decade of economic troubles

facing Upstate, though, the discussion has taken on new seriousness and

urgency. Two lengthy articles in The New York Times in June 2006 sig-

naled the end of any debate over whether the Upstate economy was in

trouble, and whether the issue required special attention in Albany.2

This chapter outlines the now-chronic economic difficulties facing

Upstate New York — an ongoing loss of jobs and people rivaling any in

the country. It also examines the attendant loss of political influence for
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Upstate — which some observers say has led to public policies in Al-

bany that make it even more difficult for Upstate to make a comeback.

A Dramatic Reversal of Economic Fortunes

After completion of the Erie Canal in 1825 laid the foundation for New

York to become the Empire State, the following century brought a flood

of growth that created good jobs by the thousands. The canal made part-

ners of Upstate and the counties that would later become New York City,

each enjoying enormous profits and growth from the grain and manufac-

tured goods that were shipped from heartland America to the world.3

From a combined 223,000 residents in 1830, New York and Kings coun-

ties grew to over 1 million 30 years later. By then, Erie (Buffalo) and

Oneida (Utica) counties were each home to more than 100,000. With

continued growth, New York City’s population reached 3.4 million by

the turn of the 20th century. It was by far the nation’s biggest city, and

Buffalo was the 8th-largest, with well over 300,000 people.

The entire state, and particularly its cities, continued to boom in the first

decades of the new century. Buffalo, Rochester, Syracuse, and other major

cities reached their all-time high populations in 1950. The state’s economy

was more than up to the task of providing jobs for millions of new resi-

dents. New Yorkers enjoyed rising incomes and improving quality of life.

Wealthy, home-grown philanthropists sponsored major cultural institu-

tions such as Buffalo’s Albright Art Gallery (now the Albright-Knox);

even smaller cities such as Schenectady were able to create sizable urban

parks and other amenities with their growing tax revenue.

By World War II, New York State’s economic and population

growth had begun to slow relative to the rest of the nation’s. And condi-

tions within the state changed as Upstate began to outpace the New

York City metropolitan area. From 1940 to 1990, the number of Upstate

residents rose by 44 percent — significantly more than Downstate’s 28

percent. During the devastating 1970s, Downstate shrank by 6.5 per-

cent, with New York City in particular watching jobs and people seek

better opportunities in lower-cost, lower-tax locations. Upstate’s popu-

lation rose slightly over the decade.
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Although the faltering of the Empire State had begun mid-century,

the first major academic review of New York State’s failure to keep

pace with the nation was a 1981 book that grew out of the State Mu-

seum’s bicentennial planning. Its authors wrote:

In the postwar era, three developments are particularly striking. From the

very first, the growth of the New York economy lagged behind that of the

nation: in population, in employment, and in per capita income. Second,

this retardation accelerated sharply in the 1970s as total employment actu-

ally declined and population growth turned negative. Third, all of these de-

velopments were particularly marked in New York City.4

The Big Apple suffered further in the recession of the early 1990s — a

mild recession in most of the country that hit much harder in New York

State, particularly New York City. Yet the city boomed again starting in

mid-decade. With record gains on Wall Street, favorable federal tax poli-

cies, sharp reductions in crime, major increases in immigration, and tour-

ism, the city’s population reached all-time highs at more than 8 million.

Upstate, though, the trends were heading in the opposite direction.

Over the 15 years ending in 2005, Upstate’s economic performance was

among the worst in the country:

� If considered as a separate state, Upstate’s population

growth during the 1990s would have ranked 49th in the na-

tion, ahead of only North Dakota and West Virginia. And

one study found that nearly 30 percent of Upstate’s growth

reflected increases in state prison populations.5

� Upstate’s personal income rose at half the national pace dur-

ing the 1990s — and most of its new income came from

gains in Social Security, public and private pensions and

other transfer payments, rather than new economic activity.6
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� While manufacturing has been the region’s economic bedrock

for over a century, industrial employment throughout Upstate

fell by nearly a third from 1990 through 2005 — a greater loss

proportionally than almost any state, and significantly worse

than trends in comparable areas such as Michigan and Ohio.

Meanwhile, almost all net new jobs in Upstate were either on

public payrolls, or in sectors such as health care and social ser-

vices that largely depend on taxpayer funding.7

Upstate’s economic woes are especially visible west of Albany.

From 1996 to 2005, according to Empire State Development, pri-

vate-sector employment in the “Upstate West” region rose by less than

2 percent. The comparable growth nationwide was more than 16 per-

cent, and in New York City-Long Island, around 10 percent.8 From

2001 to 2006, while U.S. employment rose by 2 percent, metropolitan

areas such as Binghamton, Buffalo-Niagara Falls, Elmira, Rochester,

and Utica lost jobs, as shown in data compiled by the Fiscal Policy In-

stitute. If the Binghamton area had kept pace with nationwide growth

over the five years, it would have gained 2,400 jobs by 2006, instead of

losing 8,100. In the Buffalo-Niagara region, matching the nation’s pace

would have meant an additional 18,000 jobs in 2006.9

A Rising Tide, Then an Ebb,

of Manufacturing Jobs

For Upstate in particular, the rise and fall of fortune over more than a

century largely reflected the flow of manufacturing activity. Much of

the United States boomed with the industrial revolution in the late

1800s and early 1900s. That growth in factory-based employment con-

tinued through World War II and well into the post-war era, reaching a

high of 19.4 million in 1979. Nowhere was the term “industrial power-

house” more appropriate than in New York. Home to one in 10 Ameri-

cans in 1940, the state accounted for one in seven U.S. industrial jobs.
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Manufacturing employment in New York reached a high of more than 2

million in the mid-1950s, but the state’s share of the national total

started declining. By 1980, population had dropped noticeably relative

to other states.

Manufacturing declined even more precipitously. From 1959

through 1979, New York lost 400,000 manufacturing jobs — while the

United States as a whole gained 4 million. Through the start of the 21st

century, factory-related employment declined nationwide, due to sharp

increases in both labor productivity and global competition. New York

continued to suffer disproportionately. For much of the period, the state

lost an average of 100 manufacturing jobs a day.10

Besides losing more industrial jobs, New York did far worse than

most states in keeping and attracting the highest-paying jobs. Nation-

wide, reductions in manufacturing employment were concentrated in

lower- and mid-skill positions, according to the Buffalo Branch of the

Federal Reserve Bank of New York. The number of high-skilled manu-

facturing jobs across the country rose dramatically, by 37 percent, from

1983 to 2002, as factory workers increasingly came to use sophisticated

machinery that added value to their work while eliminating the need for

many lower-paid jobs. In New York, though, even high-skilled jobs de-

clined by 14.3 percent over the period. While other northern, histori-

cally industrialized states also suffered large losses in overall

employment, most gained skilled jobs while New York was losing

them. Employment in such positions rose by more than 20 percent each

in Massachusetts, Pennsylvania, Ohio, and Michigan, although it de-

clined 10 percent in Connecticut.11

Overall manufacturing losses were heavy throughout New York

State, but the economic and social damage was greatest west and north

of Albany where, unlike Downstate, employment in other sectors was

also relatively flat. As of 2005, the statewide total of 580,000 manufac-

turing jobs represented just over 4 percent of the national total —

roughly a third of the comparable share half a century earlier.

The loss of industry devastated many small Upstate communities

where one or more local factories had provided the best paychecks and

benefits, with each job supporting one to three others in supply,
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services, retail, government, and other sectors. While some residents

moved away to seek opportunity, others remained, struggling to survive

on reduced incomes that often required public and/or private support

(see sidebar on next page).

Sharp Decline in Upstate Cities

While many of Upstate’s small towns and rural areas were in decline in

the second half of the 20th century, most of the region’s cities lost popu-

lation as well. Among the 61 cities statewide, 25 experienced five con-

secutive decades of population losses from 1950 through the end of the

century, according to the Office of the State Comptroller. The average

population drop in those localities was 26 percent. Major cities that had

anchored Upstate’s boom suffered even greater losses.

In terms of population loss, the large upstate cities have been particu-

larly hard hit. For example, the City of Buffalo lost approximately half

of its population from 1950 to 2000. This population loss is the fourth

highest among large cities nationwide. Rochester (34 percent decline)

and Syracuse (33 percent decline) experienced significant population

reductions for the same period. Like Buffalo, these cities have had five

consecutive decades of declining population levels.12

The comptroller’s report put the cities’ decline in the context of in-

dustrial shifts Upstate and nationwide. “Manufacturing-focused cities,”

it said, “have steadily lost ground to lower-cost competitors in other

states and foreign countries.”

The steel industry provides a good illustration of the forces behind these

trends. While the demand for steel has remained strong, production tech-

nology and corporate practices have shifted. The proliferation of

“mini-mills” in lower cost, non-unionized regions of the U.S. has enabled

smaller start-up companies to produce steel at a more competitive rate. As

a result, steel-centered metropolitan areas such as Buffalo, Youngstown

and Pittsburgh — areas which were home to the less competitive, larger,

integrated and heavily unionized steel production firms — have all expe-

rienced a virtual disappearance of their steel production facilities.13
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As jobs and residents moved away, most cities saw their tax bases

stagnate or decline. With revenues flat or barely increasing, continual

increases in public-employee compensation and other expenses, and

lack of productivity improvement, mayors were forced into service
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“We Are in Desperate Times”

Experts in the private sector, government and academia have written de-

tailed analyses of the weak Upstate New York economy in recent years.

None of those reports, though, captures the human impact of economic

stagnation better than did the Salvation Army in a fall 2005 newsletter. An

excerpt follows.

“We are in desperate times here in Canton — really all around Upstate New

York,” says Shari Wilcox, Chairman of The Salvation Army Service Unit

in Canton, NY, and Executive Director of the Church and Community

Program.

“Meghan is just one example of how the children have been affected by

the stress their parents are going through. She was a troubled high school

student from a single-parent home. She was put in my care while doing her

community service for her crime,” explains Shari. “She got caught stealing

toilet paper. Why did she do it? She overheard her mom say times were so

bad they couldn’t even afford toilet paper,” says Shari.…

Shari described how the Canton community was once a thriving area

with a major food manufacturer providing plenty of good-paying jobs.

That company left years ago along with all of the major grocery stores and

department stores that catered to the working class.…

(W)here do the people live?

“Predominantly in trailers and substandard housing,” says Shari. “And

one of the biggest problems we have is keeping these people warm, espe-

cially the ones in trailers,” she says. “There’s no insulation.”

And going hungry is always an issue. “The nearest grocery store is

over five miles away!” Shari raises her voice. “People can’t afford cars, and

there are no buses — no taxis. So they go to the convenience store at the gas

station where everything costs a small fortune and it’s basically junk food,”

she says, shaking her head.

From “Young Meghan Gets Caught Stealing for Her Family: What Made Her Do It?”, On The
March, The Salvation Army Empire State Division, Syracuse, NY, Fall 2005.



reductions that prompted more residents — disproportionately those

who were more affluent — to depart. Cities such as Buffalo, Syracuse,

and Niagara Falls now have “severely constrained revenue streams,

high levels of debt and high fixed costs — suggesting that they are so

negatively affected by fiscal stress that they have very little local capac-

ity to attain long-term fiscal stability and growth,” the comptroller’s of-

fice said.14 With their population down by a third or even half in recent

decades, most Upstate cities saw housing quality decline and numerous

local service businesses close their doors. Once-lively neighborhoods

deteriorated into communities of concentrated poverty, often afflicted

with high levels of crime and family dysfunction.

The Upstate Economy Becomes a Political Issue

One of the first observers to point out the decline in Upstate’s economic

fortunes was then-Assemblyman Charles Schumer, who made the Up-

state economy an issue in his 1998 campaign for the U.S. Senate.15 Two

years later, then-First Lady Hillary Clinton echoed the call for special at-

tention to Upstate in her campaign for Senate. Her opponent, U.S. Rep.

Rick Lazio, spoke more positively about trends in the region, drawing

harsh criticism from some editorial pages and perhaps damaging his elec-

toral chances. In an endorsement editorial, for instance, The Buffalo

News wrote: “The decisive factor for Western New Yorkers in this tightly

contested and closely watched race should be Clinton’s early and strong

grasp of the economic challenges faced by this region.”16

Since then, candidates for statewide office or legislative seats from

most of Upstate have considered it essential to talk about proposed so-

lutions to the region’s economic stagnation. In 2006, both gubernatorial

candidates spoke repeatedly on the issue, offering detailed plans to re-

duce taxes and take other steps that would reinvigorate the region.
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What Explains Upstate’s Long Decline?

Upstate’s longstanding reliance on manufacturing has been a major fac-

tor in the region’s failure to keep pace with Downstate and the nation.

Manufacturing employment across the country is down some 20 per-

cent since 1998. Although the Midwest and other regions that histori-

cally depend heavily on industry have also suffered, national

manufacturing trends cannot fully explain Upstate’s troubles. During

the mid-1990s, Upstate lost tens of thousands of factory jobs while the

nation gained several hundred thousand. Over a longer period, from

1990 through 2005, manufacturing employment declined 20 percent

nationwide — and by 35 percent in Upstate New York. States such as Il-

linois, Ohio, and Michigan have enjoyed double-digit percentage gains

in overall private-sector employment since 1990, while Upstate’s in-

crease was less than 4 percent.17

Using a statistical technique called shift-share analysis, federal la-

bor economists concluded that New York lost the equivalent of 1.8 mil-

lion jobs due to its failure to match nationwide growth levels in each of

its employment sectors from 1983 to 1995. The analysis is designed to

eliminate statistical effects from such factors as nationwide economic

trends and differences in industry mix among states.18

New York … had the worst overall share index. With the exception of

mining (a very minor industry in New York), employment in all major

industry groups grew at rates substantially less than the national aver-

age over all periods examined.19

In other words, employment in the Empire State suffered dramati-

cally for reasons that had nothing to do with the national economy or

the state’s unique combination of industries. Among other relevant fac-

tors, the economists concluded, in a time of increasing global competi-

tion, “firms and industries are less constrained by geographic factors

than was previously the case.” New York also had a relatively low level
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Is Upstate Becoming Appalachia?

“If you drive from Schenectady to Niagara Falls,” Eliot Spitzer said

during the 2006 gubernatorial campaign, “you’ll see an economy that is

devastated. It looks like Appalachia. This is not the New York we

dream of.”

While political opponents criticized the comparison to the region

that had come to symbolize American poverty, employment and popu-

lation data support the observation — which did not originate with

Spitzer. Assemblyman Joseph Morelle, a Monroe County Democrat,

had made a similar comment not long before. A 2004 report by the Pub-

lic Policy Institute of New York State reviewed employment and popu-

lation trends in the region and asked, “Is Upstate New York going the

way of Appalachia?”*

Indeed, some key indicators show Appalachia far outpacing Up-

state in recent years. The Appalachian region — all of West Virginia

and parts of 12 other states, including 14 counties along New York’s

Southern Tier — saw its population rise by 9.1 percent in the 1990s, ac-

cording to the Appalachian Regional Commission. Even central Appa-

lachia, the poorest section, enjoyed a 6 percent increase in population.

By contrast, the number of Upstate New York residents rose 1.1 per-

cent; excluding the Hudson Valley, the region lost population during

the decade.

Appalachia gained a net 700,000 new residents from elsewhere in

the United States during the 1990s. Upstate New York lost some

400,000 more than it gained in domestic migration.

Overall employment in Upstate rose 0.2 percent in 2005. Eleven of

the other 12 states included in the Congressionally designated Appala-

chian region did better. West Virginia, the heart of Appalachia, pro-

duced new jobs at a rate of 1.4 percent; if Upstate had matched that

pace, it would have gained an additional 36,000 jobs.

Still, Upstate New York retains some of its historic economic

strength. Average annual wages in the New York counties considered

part of Appalachia were far higher, just over $40,000, than the Appala-

chian median of $29,000, in 2000. More people live in poverty

throughout Appalachia (13.6 percent, as of 2000) than in Upstate New

York (11 percent).

* Shaffer, Could New York Let Upstate Be Upstate?, ibid.



of federal defense spending, as a share of gross state product, and its

share fell by more than half during the period studied.

Analysis of the Upstate economy by the Buffalo Branch of the Fed-

eral Reserve Bank of New York points to a cycle in which “people fol-

low jobs and jobs follow people.”

Manufacturing employment has been moving from the Northeast to

other parts of the country to pursue lower cost resources, such as labor

and land, and has tended to avoid unionized labor in the Northeast. Ser-

vice sector employment in support of manufacturing, such as transpor-

tation and warehousing jobs, has followed.20

Lifestyle factors such as warmer weather to the south have contrib-

uted to the problem, according to the Buffalo Fed. Yet those factors also

affect states where, as noted earlier in this chapter, employment trends

have been more favorable.

Business leaders and many economists point to high business costs

in New York, including Upstate, as the key disadvantage in global and

national competition for jobs. One of the most prominent critics of the

state’s business environment has been the chairman of Buffalo-based

M&T Bank, Robert G. Wilmers. Among other comments, Wilmers has

compared his company’s marketplace in Upstate New York with areas

such as neighboring Pennsylvania, where M&T acquired Allfirst Fi-

nancial Inc. in 2003.

(L)ocal government taxes as a percentage of personal income in Up-

state New York are fully 35% above the national average, a level higher
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Broome, Chemung, Chautauqua, and other counties that represent

Appalachian New York boast higher educational levels, with 83 per-

cent of residents holding high-school diplomas and 21 percent college

degrees as of 2000. Throughout Appalachia, those figures were 77 and

18 percent, respectively. Still, the educational gap between Appala-

chian New York and the overall Appalachian region was smaller than it

had been in 1980.

20 Richard Deitz, “Population Out-Migration From Upstate New York,” The Regional
Economy of Upstate New York, Winter 2005, Buffalo Branch, Federal Reserve
Bank of New York.



than any state except New York as a whole (including downstate). In

contrast, central Pennsylvania — a market in which the Allfirst acquisi-

tion has increased M&T’s presence — stands 31% below the national

average in the bite taken by local taxes. This is just one of the many rea-

sons we are more hopeful about that region’s economic prospects.21

New York’s high business costs go beyond a combined state and lo-

cal tax burden that studies consistently rank as the highest or sec-

ond-highest in the nation. Electric prices for commercial and industrial

users are often 20 to 30 percent lower elsewhere in the United States.

Workers’ compensation premiums are significantly higher in New

York; in 2006, the chief executive officer of Delphi Corp. cited the issue

in discussion of whether the company would retain a major auto-parts

factory in the Buffalo area. Upstate property taxes, particularly on com-

mercial and industrial property, are also higher than those in many com-

peting locations.

Extensive anecdotal and research evidence indicates that business ex-

ecutives and investors react to high costs. Mark Bitz, a Central New York

business owner, estimated that energy, property taxes, employee health in-

surance, and workers’ compensation cost his company a total of $600,000

more in New York than would have been the case in a typical competing

state.22 With gross sales of $20 million, that figure would represent a sub-

stantial difference in annual profits. Separately, a corporate site-selection

consultant concluded that opening a bank data center with 75 employees in

the Buffalo-Niagara region would require an investment of $11.6 million,

nearly $2 million more than the cost in Sioux Falls, South Dakota.23

While business costs are especially high in the New York City met-

ropolitan region, companies there typically can overcome high costs by

virtue of the city’s global status in financial and business services, cor-

porate headquarters and other high-value activities. Most of Upstate

has relatively high costs, but lacks those advantages.

Gubernatorial candidates Eliot Spitzer and John Faso both cited Up-

state’s high business costs frequently during their 2006 campaign.

More detailed comments by Spitzer appear later in this chapter.
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Still, Some Key Advantages

While its recent history is discouraging, Upstate New York retains much

of the long-term economic and human capital built up over more than a

century — significant advantages in a national and global marketplace

that increasingly values education, innovation and quality of life.

The region remains an economic force on a par with states such as

Virginia and North Carolina, with a gross product — the total value of

goods and services produced — of $262 billion in 2000.

With institutions such as Cornell, the University of Rochester,

SUNY campuses at Buffalo and Albany, Syracuse University, and oth-

ers, Upstate is home to a disproportionate share of respected colleges

and universities. The initiative by Governor Pataki and the Legislature

to develop Centers of Excellence in nanotechnology, biotechnology,

and other advanced fields is expected to attract billions in private in-

vestment and significant numbers of new jobs — and, in limited fash-

ion, has already begun to do so. Long-established research locations

include Saranac Lake’s Trudeau Institute, in the heart of the

Adirondacks, as well as major corporate research/development centers

such as General Electric’s outside Schenectady and IBM’s in the

Hudson Valley.

New York’s rich cultural and economic heritage leaves Upstate

home to nationally and internationally respected centers of culture such

as the Chautauqua Institution, where more than 140,000 visitors attend

summertime programs and classes on public issues, the arts, science,

foreign affairs, and other topics. Museums such as the Women’s Hall of

Fame in Seneca Falls, birthplace of the women’s movement, recall Up-

state’s historical leadership in advancing human rights. The Corning

Glass Museum, International Museum of Photography and Film, and

Albany Institute of History and Art educate 21st-century students and

tourists on industrial advances that built Upstate’s economy decades

ago and remain important today. For the increasing number of history

buffs across the country, the Saratoga battlefield and Fort Ticonderoga

are among dozens of important landmarks.

Home prices in most of Upstate are relatively affordable, compared

to those in many other metro areas (although, as mentioned, high prop-

erty taxes reduce buyers’purchasing power). Visitors from regions such

as Atlanta and Los Angeles envy Upstate’s easier commutes and shorter

distances to lakes and wilderness. Outsiders often find Upstaters
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generally nicer than people in many other areas; Buffalo, for example,

was named the nation’s “friendliest city” in a 2001 poll by USA Today.

Other quality-of-life advantages include breathtaking natural environ-

ments, from the 6-million-acre Adirondack Park to Genesee County’s

Letchworth Gorge and Niagara Falls.

There are some signs that these and other advantages are producing

more positive results for the region. The number of Upstate residents

moving out declined, and those moving in rose, after the mid-1990s, ac-

cording to the Brookings Institution.24 In the year ending in August

2006, the Elmira region added jobs at a faster pace than the nation,

while the Syracuse region showed some strength as well. Binghamton

added manufacturing jobs during the same period. In Buffalo, develop-

ment of the Lake Erie waterfront and other projects held promise of

better times ahead.

Looking Ahead

If the level of attention given to the Upstate economy is any indication,

there may be reason to hope for broader recovery. After years of in-

creasing agitation by business executives, editorial writers and citizen

activists, no issue commands a higher ranking on the must-do list for

Albany.

What to do, precisely?

Business advocates are more united than ever in urging state leaders

to “let Upstate be Upstate,” or to “unshackle Upstate,” by changing pol-

icies to reduce business costs in the region.

Left to its own devices, for example, Upstate would never have a

Medicaid program that is by far the most expensive in the country —

helping to push property taxes to the highest levels in the nation. Upstate

wouldn’t have kept tolls on the Thruway after the early 1990s, when the

last bonds were being paid off and the late Sen. Daniel Patrick Moynihan

was extracting $5 billion in federal funds to help remove the tolls. Up-

state probably wouldn’t have laws (e.g., the Triborough provision) giv-

ing public-employee unions such decisive leverage to drive up local

government costs, and to block consolidation or privatization of services.
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Upstate wouldn’t choose energy policies that push basic industrial

electric rates about 17 percent above the national average — while a

competitor like Ohio has rates below the national average.25

Business groups and taxpayer advocates argue that Albany’s politi-

cal and ideological culture has become more reflective of Downstate’s

traditional approach to public policy, one dominated by public-sector

unions and other voices that favor higher spending and taxes, and more

government regulation of private businesses. Clearly, with the state’s

population shifting Downstate in recent years, the metropolitan region

has gained seats in the Legislature at the expense of Upstate; that trend

is likely to continue after the 2010 Census. After the 2006 elections, all

four statewide elected officials were from New York City. Assembly

Democrats, with the city as their primary stronghold, were in their

fourth decade of control. Republicans, with an Upstate and suburban

base, retained the majority in the Senate, but many political observers

expected that to change in coming years due to ongoing population and

demographic shifts.

Some community activists blame New York’s high taxes on its com-

plex, costly array of local governments and lack of regional cooperation

on planning and economic development. They urge giving county gov-

ernments more authority to limit local tax abatements that reduce gov-

ernment revenue, and to develop comprehensive land-use and

transportation plans to push investment to core urbanized areas.26

The state’s economic-development efforts rely heavily on tax ex-

emptions and other financial incentives provided by programs such as

Empire Zones. Using tax revenues that flow disproportionately from

the New York metropolitan area, state officials spend a majority of eco-

nomic-development dollars in Upstate, according to statistics from the

state business-promotion agency, Empire State Development. From

1995 through 2005, some 992 companies in New York City and Long

Island received funding from the state’s major economic-development

programs, compared to more than 2,200 companies in, or north and

west of, the Capital Region. Funding for major projects totaled $431

million in the “Upstate-West” region, $275 million in the Hudson Val-

ley and $225 million in New York City and Long Island.27
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Upstate’s “good living” could be an important attraction as many

Americans’ rising incomes and increased mobility create competition

for residents. Some observers suggest a broad initiative to develop

communities with a “New Urbanism” approach of mixed residential

and small-business properties, pedestrian-friendly streets, and high lev-

els of amenities.

(T)here’s good living in upstate New York, you can get a nice house for

modest prices, good schools, you can commute easily. There are nodes

in Saratoga, Albany, the Finger Lakes, where you can build on the am-

biance. New strategies might be ripe for these times: not smoke-
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The New Governor’s Plan For Upstate

In numerous formal addresses and other settings, gubernatorial candi-

date Eliot Spitzer outlined his ideas for improving the Upstate econ-

omy. This statement, published in the Utica Observer-Dispatch on

October 1, 2006, is one typical example of his comments.

The decline of manufacturing over the last few decades has left upstate

hemorrhaging jobs, people and its tax base. From 1990 to 2004, upstate

lost 33 percent of its manufacturing base, more than any other state.

Since 1990, upstate lost 25 percent of its young people ages 20 to 34.

This cannot continue. Revitalizing the upstate economy requires a co-

ordinated and sustained effort. Our government should have no higher

priority than standing up for New York State’s economic future and

making New York the best place to do business in America.

First, we must make business more competitive by improving New

York State’s business climate. Second, we must foster innovation and

cultivate the growth of strategic industries and expand the research ca-

pacity at our colleges and universities in areas with direct commercial

applications.

Third, we must revitalize our cities and downtowns to make them

economically vibrant places to live and work. Fourth, we must imple-

ment a focused program to support small businesses. Fifth and finally,

we must develop a transportation, energy and broadband Internet infra-

structure that will create and support economic expansion. With dedi-

cated leadership, New York will emerge as a state where ideas are born,

companies are raised and jobs and careers thrive.



stack-chasing, not big factories, but communities that can attract

people.28

Some new Americans are discovering the good living of Upstate as

a result of invitations from longtime residents. Over the last 20 years,

two Upstate cities — Utica and Schenectady — have bolstered popula-

tion counts and urban vitality by attracting thousands of international

immigrants. Refugee groups in Utica encouraged more than 10,000 in-

dividuals from Bosnia, other areas of Eastern Europe, Southeast Asia,

and elsewhere to move to Oneida County. Schenectady officials trav-

eled to neighborhoods in Queens where many immigrants from Guyana

had made homes, inviting families and individuals to move to the Elec-

tric City. More than 1,000 Guyanese did so in the past decade. Such im-

migrants have strengthened housing prices, created small businesses,

and provided qualified workers for established manufacturing compa-

nies in the two areas. While refugees may drive up local social-services

and educational costs in the short run, the Utica and Schenectady expe-

riences are among the most positive steps local officials in Upstate have

taken on their own to reverse discouraging population trends.

Each effort to build a better future carries its own challenges. None

alone will return Upstate to its historic position as a driver of economic

growth for the Empire State and the nation — and perhaps no combina-

tion of steps will do so. Clearly, though, frustrated Upstate residents

who consider current economic and political conditions intolerable are

being heard in Albany. State leaders pledge a combination of a more

competitive business environment, and focused efforts to stimulate

economic development, that together will lead to new jobs and good

reasons for young New Yorkers to stay New Yorkers. If those promises

come true, and if a new Upstate generation can rediscover the entrepre-

neurial genius of the past, the region’s best days lie ahead.
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Chapter Four

THE GOVERNOR AND

OTHER STATEWIDE

ELECTED LEADERS

The colonial leaders who created the American presidency — and,

in New York and other states, the office of governor — distrusted

executive power after living under kings who they considered tyrants.

The chief executive offices they created reflected that distrust, with

most power given to the other branches of government. Yet, for a

variety of reasons — some written in law, others that are matters of

Key points:

� The governor of New York is one of the most power-

ful elected executives in the nation, with particularly

extensive authority over the state budget.

� In addition to formal powers, governors can focus

public and political attention on key issues � but they

tend not to use the “bully pulpit” to its potential.

� Pension and regulatory powers make the comptroller

and attorney general increasingly important.



political practice — the office of governor in most states acquired

significant new influence during the 20th century.

That was true in the Empire State, which even from the earliest days

of the nation vested more power in its chief executive than most other

states. Of the original 13, “Only in New York, Massachusetts and Con-

necticut did governors have much power or serve for any length of

time” during the early years of the Republic, James Q. Wilson has writ-

ten.1

Today, New York’s governor is among the most powerful state

leaders, and one of the most influential governmental leaders in the

nation at any level. The state Constitution and statutes give the chief

executive enormous control over the budget and administration of

state agencies and criminal justice, as well as more limited influence

over legislation. Beyond the written law, political folkways

strengthen the governor’s hand in dealing with the Legislature over

the passage of laws.

This chapter will review the powers of the governor and explore

how he or she can use those powers. The chapter will also look at two of

the three executive departments not directly controlled by the governor:

the Department of Audit and Control (the Office of the State Comptrol-

ler), and the Department of Law (the Office of the Attorney General).

The third such agency, the Department of Education, overseen by the

Board of Regents and Education Commissioner, will be examined in

Chapter 12.

A Powerful Executive

In terms of its formal power within a state government, New York’s

chief executive office today is consistently ranked among the most

powerful in the country. For example, a 2005 analysis by political sci-

entist Thad L. Beyle concluded that no governor in the nation has

greater “institutional” powers than New York’s governor.2 Chief-exec-

utive offices in Alaska, New Jersey, and West Virginia were tied with

New York’s at the top of the power list. The Beyle study includes six in-

stitutional indicators of gubernatorial power:
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� Number of separately elected officials with execu-

tive-branch responsibilities.

� Length of, and limits on the number of, terms in office.

� Appointment powers in major areas such as education,

health, and corrections.

� Veto power and the possibility of legislative overrides.

� Budgeting power.

� Congruence of political party control of the executive and

legislative branches.

Beyle’s analysis gives the Empire State’s chief-executive office its

highest possible score for tenure and veto power, and a high score for

influence over the budget. On a scale of 1 to 5, the overall New York rat-

ing was 4.1 — significantly higher than the 50-state average of 3.5. As

Frank J. Thompson wrote of the ratings, originally published in 1995

and since updated, “If Gov. Pete Wilson of California is to provide lead-

ership comparable to that of Gov. George Pataki in New York, he will

need to be much more adroit at manipulating the informal levers of

power.”3

A second rating, published in conjunction with an earlier version of

the Beyle study, examined “enabling” resources available to governors

in each state. Such resources include gubernatorial staff and office bud-

get in relation to overall state government employment and spending,

power to appoint cabinet members, and time available to prepare a state

budget. New York’s executive office ranked among the most powerful

in the nation by these measures as well.4

In addition to the legal powers and institutional resources granted it,

the governor’s office in New York is unusually influential in several

other ways:
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Institutional Powers of the Governorship, 2005

State Total Score State Total Score

Alabama 2.8 Nebraska 3.8

Alaska 4.1 Nevada 3.0

Arizona 3.4 New Hampshire 2.8

Arkansas 3.1 New Jersey 4.1

California 3.2 New Mexico 3.7

Colorado 3.6 New York 4.1

Connecticut 3.6 North Carolina 2.9

Delaware 3.5 North Dakota 3.9

Florida 3.6 Ohio 3.9

Georgia 3.2 Oklahoma 2.8

Hawaii 3.4 Oregon 3.3

Idaho 3.5 Pennsylvania 3.7

Illinois 3.8 Rhode Island 2.6

Indiana 3.1 South Carolina 3.0

Iowa 3.7 South Dakota 3.8

Kansas 3.3 Tennessee 3.8

Kentucky 3.5 Texas 3.2

Louisiana 3.4 Utah 4.0

Maine 3.6 Vermont 2.5

Maryland 3.8 Virginia 3.2

Massachusetts 3.6 Washington 3.6

Michigan 3.6 West Virginia 4.1

Minnesota 3.8 Wisconsin 3.3

Mississippi 2.9 Wyoming 3.1

Missouri 3.6

Montana 3.6 Average, all states 3.5

Source: http://www.unc.edu/~beyle/
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� The population and economy of the Empire State are larger

than almost any other state’s. Only California is larger in

both these respects; while Texas passed New York in num-

ber of residents during the 1990s, its gross state product and

total personal income — two key measures of economic

strength — are still below New York’s.

� New York State government exerts influence over more of

its citizens’ social and economic activity than do most state

governments. In New York, the governor’s legislative, ap-

pointment, and budgetary powers extend into major arenas

— including marketing of electricity, pricing of rental apart-

ments, and provision of medical care — far more than in

most other states.

� New York State government exerts extraordinary control over

local governments. Several studies have shown that Albany

imposes more mandates on localities than do most other state

capitals. And local taxes per capita in New York are by far the

highest in the country — a reflection, in large part, of gover-

nors’ and legislators’ decisions to force localities to provide

certain services or manage their operations in certain ways.

Taken together, these factors mean that the governor of New York

may be the second most powerful chief elected executive in the nation,

behind only the president.

True, decisions by the state government in Sacramento influence

an economy and population far larger than those in any other state.

The Golden State has also led the nation on cutting-edge issues such

as reducing property taxes and scaling back affirmative-action pro-

grams in recent decades. On the other hand, such actions in California

often arise from popular initiative rather than elected leaders. Political

scientists tend to rank the executive office in California far behind

New York, and even below the national average in terms of institu-

tional power. The California governor’s office is weakened by sepa-

rately elected statewide officials who compete with the chief

executive for governmental power and political leadership. Voters in

the Golden State separately elect, for example, the lieutenant gover-

nor, the superintendent of public instruction, the insurance commis-

sioner, and the secretary of state, whose duties include overseeing

elections and corporate registration.
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The nation’s other most populous states, Texas and Florida, also

rank far behind New York on most political scientists’ scales of guber-

natorial power. In Texas — the only state besides California with a

population larger than New York’s — the lieutenant governor is
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Governors and the Presidency

In recent decades, American voters have been comfortable with

electing governors to the highest office in the land. From 1976

through 2004, former governors (Jimmy Carter, Ronald Reagan,

Bill Clinton, and George W. Bush) won seven of eight presidential

elections. Before Carter’s campaign in 1976, no governor had been

a major-party candidate for president since New York’s Thomas E.

Dewey in 1952.

New York governors were not among the candidates during that

period, even though the other state leaders who were nominated and

elected all had held less powerful offices than that of the chief exec-

utive of the Empire State. The governor’s office in Arkansas, for ex-

ample, is regarded as one of the least powerful in the nation. The

office that was Clinton’s springboard to the presidency has rela-

tively weak powers of appointment and shares a relatively high

level of power with other elected officials. In Texas, where Bush

served as governor before assuming the presidency, the chief execu-

tive’s office cedes extensive powers to other, separately elected of-

ficials. It also has relatively weak budgetary authority.

Massachusetts’ executive office is considered weak in relation

to appointments, but possessed of a strong veto power. Governor

Michael Dukakis was the Democratic candidate for president in

1988. In Georgia, Carter’s home state, Beyle rates the executive’s

overall powers below average. California, which sent Reagan to the

White House, gives the governor extensive veto authority but

shares executive power with numerous other statewide elected

officials.

As the 2008 presidential elections approached, current or for-

mer governors who were mentioned as potential candidates in-

cluded Republicans George Allen of Virginia, Mitt Romney of

Massachusetts and George Pataki of New York; and Democrats Bill

Richardson of New Mexico and Mark Warner of Virginia.



widely considered more powerful than the governor, having extensive

power over legislation by virtue of presiding over the state Senate.5

The Texas comptroller, an independently elected official, oversees tax

collections and estimates revenues for the coming year — functions

that in New York are under the authority of the governor; the comptrol-

ler also must certify that appropriations are within estimated revenue

collections, an influential function that does not exist in New York.

Texas has a separately elected commissioner of agriculture, while New

York’s is appointed by the governor. Florida’s chief executive office

also ranks behind the Empire State’s in each of the six types of powers

ranked by Beyle. And neither Texas nor Florida has a state government

with overall powers as large and pervasive as those of New York State.

Gerald Benjamin explains the tradition of a powerful executive in

New York this way: “Perhaps there is an underlying consensus among

those attentive to politics and government in New York that a strong

governor is needed to deal with a socially diverse, economically com-

plex state’s broad array of powerful interest groups and institutions.”6

On the other hand, California is just as diverse socially, and at least as

economically complex.

The strength of the governor’s office is one reason that New York

governors have almost always been considered for national leadership.

More presidents have served as governor of New York — Martin Van

Buren, Grover Cleveland, Theodore Roosevelt, and Franklin Delano

Roosevelt — than of any other state. During the 20th century, two lead-

ers from the Empire State served as president, and virtually every other

elected governor in New York either was nominated, or received seri-

ous consideration, as a candidate on the national ticket.7 Besides the

Roosevelts, Democrats nationwide nominated or looked closely at

Governors Smith, Carey, and Cuomo; Republicans did the same with

Governors Hughes, Dewey, Rockefeller, and Pataki.
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Who Becomes Governor of New York?

The state’s chief executive serves a four-year term, elected in

even-numbered, nonpresidential years. There is no legal limit on

the number of terms. As of 2006, the salary for the office was

$177,984.8

The state’s chief executive has typically had extensive government

experience, either in the state or at the federal level. That was true of

both major-party candidates for governor in 2006 – Attorney General

Eliot Spitzer and former Assembly Minority Leader John Faso. Gover-

nor Pataki served in the Legislature for eight years and was mayor of

the city of Peekskill. Mario M. Cuomo was secretary of state and then

lieutenant governor to Governor Carey, who had moved to the Execu-

tive Mansion after representing part of Brooklyn in Congress for 14

years. Significant government service also appears in the backgrounds

of Malcolm Wilson, Nelson Rockefeller, W. Averell Harriman, and

most of their predecessors. That work is not always elective office;

Harriman and Rockefeller had high-level appointive experience in the

federal government but had never run for office before their

gubernatorial campaigns.

In the latter part of the 20th century, several individuals with exten-

sive experience in the private sector but little government service ran

for governor unsuccessfully. Republican candidate Lewis Lehrman

came the closest to victory, losing to then-Lieutenant Governor Cuomo

in 1982 by 52 to 48 percent.

Partisan control of the governor’s office was exactly evenly split

during the 1900s — 50 years of governors who were Republicans, and

50 years of Democrats.9
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What Does the Governor Do?

The common perception is that a governor “runs” state government. In real-

ity, of course, the powers and responsibilities of the state’s chief executive

are more nuanced. The governor exerts little direct control over elementary

and secondary school curricula, for instance, even though education is one of

the state’s chief concerns. What, then, does the governor do?

The most important function of the office, as with any chief execu-

tive position, is to take the lead in setting the agenda. The governor of

New York does so primarily in the roles of:

� The top official who is best-known and considered most re-

sponsible for whatever state government does, and therefore

is assumed to speak for state government. In fact, as noted in

Chapter One, the Constitution requires the governor to in-

form the Legislature annually on the “condition of the state,”

and to recommend “expedient” actions.

� Originator and primary driver of each year’s budget, with

particularly substantial power to limit spending. (See a more

detailed discussion in Chapter Eight.)

� Chief administrator of the state’s huge bureaucracy — in ef-

fect, ultimate boss of some 260,000 employees in agencies

and public authorities.

Much of the power vested in New York’s governor today stems not

from the Constitution but from � the Legislature. After all, it’s up to the

chief executive to administer the governmental programs and policies es-

tablished by the Legislature (with the approval, in most cases, of the gov-

ernor as well). Over the last century, New York’s leaders have continually

expanded the role of state government (sometimes at the initiative of the

governor, sometimes under proposals from the Legislature). When a new

law decrees, for instance, that the state will expand its regulation of envi-

ronmental matters, that power is generally vested in the Department of

Environmental Conservation. The governor appoints the commissioner

of the department and serves as the ultimate authority who can approve or

disapprove its regulations and other activities.
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Enacting Laws:

Constitutional Powers, Political Influence

The governor can veto legislation (subject to override by both houses)

and can require the Legislature to consider specific legislation by call-

ing lawmakers into special session. The Constitution also gives the

chief executive powers that can be used to help create a favorable cli-

mate for enacting desired legislation. But only the Legislature can actu-

ally pass legislation.

Still, governors sometimes can exercise their influence such that

they virtually force favored legislation through the Senate and Assem-

bly. One such instance, if critics of Governor Rockefeller are to be be-

lieved, occurred in 1969, when he proposed a budget that would have

increased spending by more than 16 percent — and called for a tax in-

crease to balance the financial plan.

“During the past 10 years, New York State has led the Nation in the

development of sound innovative and effective programs to meet the

social, economic, and physical needs of its people,” Governor

Rockefeller said in his budget message of January 21, 1969. “In the

past, we have squarely faced the demands for expanded State services

by providing the necessary additional revenues. Now that expectations

and demands are outpacing our ability to meet them on a sound eco-

nomic basis, we must face with equal courage the need to reorder and

reschedule our priorities so that pressing needs are met while a healthy

climate for economic growth is preserved.... We will continue to allo-

cate resources so that justice and progress are assured.”

The proposed budget included a sizable jump in expenditures. Edu-

cation spending, by far the largest element of the budget, would have in-

creased nearly 20 percent, to $3.6 billion. State aid to school districts,

financial aid for college students, and continued expansion of the State

University and City University of New York systems accounted for

much of the increase. The category that Rockefeller’s Budget Division

called “social development” — welfare, Medicaid, and other elements

of what today would be called the social services budget — received an

even bigger increase, 29 percent, rising to a total of $2.3 billion.

Medicaid, created just three years earlier, was budgeted at $907 million

even though, as the governor’s summary of the enacted budget pointed
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out: “The rapidly rising cost of Medicaid ... compelled the State this

year to impose certain limitations.”

To help pay for the new spending, Governor Rockefeller proposed

an increase in the state sales tax from 2 to 3 percent. The sales tax pro-

posal was unpopular, partly because it came on top of numerous tax in-

creases adopted over the previous decade. The 2 percent state sales tax

itself had been enacted, at Rockefeller’s urging, just four years earlier in

1965. It was the first state sales tax in New York’s history except for a

one-year, 1 percent levy during the depth of the Depression, in 1933.

Personal income taxes, business taxes, and New York’s estate tax had

also grown at Rockefeller’s initiative.

The proposed extra penny of sales tax would provide an estimated

$350 million in new revenue for the 1969-70 fiscal plan. With normal

revenue growth and additional borrowing, that would be enough to

cover the recommended increase in spending. But some of

Rockefeller’s fellow Republicans, who held majorities in both the Sen-

ate and Assembly, opposed the measure, and the minority Democrats

were nearly unanimous in opposition.

When the budget vote was held on March 28, 1969, two Democrats

joined most of the Republican majority in the Assembly in support of

the governor’s proposal, and the tax hike passed by three votes.

“Charges had circulated among the Democrats for several hours be-

fore the balloting that the two (Democrats) had exchanged their votes

for consideration in patronage appointments,” The New York Times re-

ported later. The state Democratic chair, John J. Burns, and Assembly

minority leader, Stanley Steingut, accused the two legislators of seek-

ing “political plums,” as Burns put it. Sure enough, on July 3, the gover-

nor’s office announced that one of the Democrats, Charles F.

Stockmeister of Rochester, had been named a member of the state Civil

Service Commission.

The salary of $27,500 was substantial (equivalent to roughly

$150,000 in 2006 dollars), especially for a part-time job. Contributing

to skepticism surrounding the appointment, “The announcement of Mr.

Stockmeister’s appointment came at the beginning of a holiday week-

end, when many vacationers are out of touch with the news,” according

to the Times.10 The other legislator, Albert J. Hausbeck, also was re-

warded by the Rockefeller administration.

THE GOVERNOR AND OTHER STATEWIDE ELECTED LEADERS 65

10 “Rebel Democrat Gets State Post,” The New York Times, July 4, 1969, p. 1.



Whether or not there was a deal, Governor Rockefeller had won the

much-criticized increase in the sales tax.

The Agreement to Create Charter Schools

Another instance of a governor pushing through legislation in the face of

strong opposition occurred nearly 30 years later. As part of his January

1998 budget proposal, Governor Pataki recommended legislation to cre-

ate charter schools — public schools that would be free from many

state-mandated regulations in exchange for greater accountability. Sup-

porters said the charter schools, directly accountable to a unit of the State

University or to the Board of Regents rather than to local school boards

and administrators, would offer innovation and more choice for parents,

leading to better student achievement. Opponents argued that the new in-

stitutions would divert resources from struggling urban schools and

weaken existing state efforts to raise standards for all students.

Opponents included many members of both houses in the Legisla-

ture. New York State United Teachers, the principal statewide teachers’

union, which had a long record of contributing financial and other sup-

port to members of both parties in both the Senate and the Assembly,

strongly opposed the governor’s bill. Still, Senate Majority Leader Jo-

seph L. Bruno, a fellow Republican who at the time was generally a

loyal ally of Governor Pataki, indicated his conference’s willingness to

enact a modified version of the legislation. The ultimate dispute, then,

arose primarily between the governor and the Democratic Assembly,

led by Speaker Sheldon Silver.

At the same time, many legislators were quietly urging their leaders

to bring to the floor a measure raising lawmakers’salaries. As rumors of

a pay increase floated during the course of several weeks, Governor

Pataki said he did not see the need for a raise and might veto such a bill

if it reached his desk. Given voters’ opposition to raising legislators’

pay, it was clear that neither house would pass such a bill unless the

leaders knew it would be worth the political pain — in other words, that

the governor would sign it into law.

In late December, after extensive negotiations, Governor Pataki, Sen-

ator Bruno, and Speaker Silver announced agreement on a char-

ter-schools bill that supporters said was one of the strongest in the nation

— exactly the type that many legislators had said they would oppose.

The legislative leaders also announced they would bring to their
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respective houses a measure raising lawmakers’ pay by 38 percent. The

governor said he would not oppose the bill, and quickly signed it into law.

Persuading Legislators on an Ethics Law

Besides agreeing to what legislators want in one area in exchange for

their support on another issue, governors can use the “bully pulpit,” as

Theodore Roosevelt called the presidency, to force action by lawmak-

ers. A good example was Governor Cuomo’s insistence, in the

mid-1980s, on a new state ethics law.

The battle over ethics arose after several years of scandals, both at

the state level and in major municipalities. Cuomo himself, as lieuten-

ant governor, had seen his chief of staff plead guilty in November 1981

to putting fictitious employees on the state payroll and converting the

fraudulent paychecks to his personal use. Major scandals also erupted

in New York City government in 1985 and 1986. Then in 1987 a Re-

publican state senator was convicted of tax evasion, and a Democratic

Assemblyperson’s staff member was convicted in connection with

charges of no-show jobs and payroll padding.

Newspapers across the state carried numerous reports critical of the

Legislature’s internal finances and outside activities that allowed some

members to profit from political and legislative connections. Gannett

News Service, which served daily newspapers in Westchester County,

Rochester and several other markets, ran a series of articles on the

“Solid Gold Legislature.” The New York Times followed in 1987 with a

series called “Public Business, Private Interests.” The New York Post

carried numerous reports, including one in which a staff member of

Senate Minority Leader Manfred Ohrenstein said he collected pay from

the Legislature for doing no work.

Governor Cuomo announced in early 1986 he would seek legisla-

tion to create new limits on the intersection between the public offices

and private finances of elected and political party officials. He proposed

a bill in April, and the state Senate announced its own proposed mea-

sure shortly after. The Legislature ultimately did not agree on any

legislation that year.

Throughout the first few months of 1987, the governor stepped up

his attacks on the Legislature for failing to enact a new law, while sev-

eral criminal investigations — including one by the Manhattan district
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attorney, Robert Morgenthau, and several by the United States attorney,

Rudolph Giuliani — continued to attract media attention. In March,

Senate and Assembly leaders announced agreement on new ethics leg-

islation, which passed both houses. Governor Cuomo vetoed the bill,

saying it was too weak.

The next several weeks brought mutual criticism by the governor and

legislative leaders, along with intense negotiations. Senate Majority

Leader Warren Anderson, Assembly Speaker Mel Miller and their close

aides gradually agreed to virtually all of the governor’s demands. At one

point, legislative negotiators reportedly made a proposal they believed

would force the governor to back off — a permanent prohibition on former

executive branch officials dealing with their former agencies on issues they

had addressed while in state employment. Much to their surprise (and cha-

grin), Governor Cuomo accepted the proposal.

On July 2, 1987, the legislation passed unanimously in both the Sen-

ate and Assembly. Legislators, many of whom criticized the new re-

strictions bitterly, clearly believed they could not afford to oppose

ethics legislation that 18 months earlier had not been on the radar

screen. The difference was determined action by a governor who used

the bully pulpit to the fullest, and whose actions were shaped by outside

circumstances such as the scandals in New York City government and

the Legislature itself.

The Power of the Spotlight

Governor Cuomo’s success in pushing for ethics legislation is among

the best recent examples of a governor’s use of the ability to command

attention. Other governors have wielded the same power to win un-

likely battles at least as far back as Theodore Roosevelt’s successful

fight for civil-service laws.

More recent governors have used the State of the State address in

early January to promote their program. While the timing and the trap-

pings of the address are similar from governor to governor, the form

varies widely (as do, of course, the proposals). Governor Cuomo was

known for lengthy addresses that included dozens of separate policy

recommendations. Governor Pataki preferred much shorter, more the-

matic speeches that concentrate on a few key policy initiatives.
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As is true of the president’s annual State of the Union address, the

State of the State presentation captures the attention of all state leaders.

It marks one of the few days each year when virtually all of the state’s

daily newspapers, and even many television news reports, include sig-

nificant coverage of state government (the days when the budget is first

proposed, and then passed, are the only others that capture such atten-

tion). Thousands of New Yorkers with a direct stake in state policies

look for the news reports.

For the governor’s actual speech, members of both houses gather in

the Assembly chamber on the third floor of the Capitol. The lieutenant

governor, comptroller, attorney general, and members of the Court of

Appeals attend as well. Even political opponents of the governor are re-

quired by custom to listen respectfully — although the event also gives

them an occasion to criticize the governor’s policies if they so wish,

when reporters seek comments in response to the address.

Governors and their staffs hope that the State of the State speech will

dominate news coverage across the state. Success depends on a combi-

nation of relevance to pressing news of the day and sharp imagery. Gov-

ernor Carey clearly succeeded in capturing statewide attention with his

first address as the New York City and state fiscal crises were emerging

in early 1975. Citing the need to control spending to avoid financial di-

saster, the governor warned that “the days of wine and roses are over.”11

While there are numerous examples of governors using their “bully

pulpit” to push the Legislature to action, it remains a relatively lit-

tle-used power of the office. While succeeding in enacting a strict ethics

law, Governor Cuomo failed to mount effective campaigns for other is-

sues he declared to be priorities — for instance, reallocating significant

amounts of school aid from richer to poorer districts. Governor Pataki

proposed cost-saving reforms to Medicaid every year, but never took

the issue to the public. Governors, like other chief executives, only have

so much political capital to call upon. To the extent they fail to use the

resources they do have, however, they fail to provide the leadership citi-

zens have a right to expect.

Besides the State of the State and other means of shining a bright

spotlight on key issues, the governor has the power to appoint special
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investigatory bodies known as Moreland Act commissions.12 Such

commissions can subpoena witnesses to testify, and organizations or in-

dividuals to produce documents for review. The very act of naming

such a commission draws attention to a perceived problem, and its

findings can be shaped to produce further publicity. Governor Carey

used the power to investigate the nursing home industry in the

mid-1970s, while Governor Cuomo did so to examine ethics and ac-

countability in state and local government in 1987 and school dis-

tricts’ management and spending in 1993. More recently, Governor

Pataki appointed a Moreland Act commission in 1998 to investigate

how efficiently New York City schools use taxpayer dollars.

The ability of governors to control the public agenda rests, in part,

on the tendency of the news media to focus on individual leaders at the

top of the government. Newspapers around the state typically report on

bills and budget items of local interest but focus their coverage of broad

statewide issues mainly on the governor and, to a lesser extent, legisla-

tive leaders (see Chapter Fifteen for more on this subject). In New York

City, most state legislators complete their entire careers without a men-

tion in the daily newspapers. Both in the city and elsewhere, television

reports that are the only source of news for many voters pay little atten-

tion to state government; whatever coverage they do provide often

focuses on the governor.

The Administrator-in-Chief

As the administrative head of state government, the governor has enor-

mous power to direct the workings of agencies and public authorities

across the broad spectrum of state government activities described in

Chapter One. The governor can:

� Revise the structure of the executive branch through execu-

tive action alone or, when needed, in laws enacted through

the Legislature.

� Influence the quality of public services through the quality

of individuals appointed to run agencies.
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� Set a tone or theme for state agency leaders and employees.

Governors Carey and Pataki, for instance, repeatedly urged

agencies to work more cost-effectively as part of broader ef-

forts to restrain spending. Several agencies in Governor

Cuomo’s administration adopted an initiative to improve

management and operations that, much like efforts under-

taken by many private companies, relied in part on empow-

ering employees to participate in decision making.

The governor appoints the heads of almost all state agencies. (The

most important exception is the Education Department. Even there,

however, some governors have exerted influence, as discussed in Chap-

ter Ten.) In all but the smallest agencies, a given administration also can

appoint second-ranking and other high-level officials.

Knowing that constituency groups and the press will pay the most

attention to those who are appointed as agency heads, governors usu-

ally consider political ramifications and public opinion in naming

agency leaders. Besides ability to do the job, governors often consider

whether a candidate for commissioner is favored by an important con-

stituency, provides political balance (geographic, racial, or gender), or

otherwise helps shape a favorable opinion of the administration. Gover-

nor Cuomo reflected on his aspirations for administration officials in

his diary on November 5,1982, three days after winning election to his

first term: “Some things are clear. I want to reflect our entire coalition:

Women — Blacks — Hispanics — Italians — Disabled — Business

People — Unions. It’s important to distinguish my administration from

Carey’s, so I can’t have too many holdovers. It’s also important that the

transition effort not function as a patronage machine. Above all, I must

have the very best available.”13

Because governors sometimes choose commissioners based partly

on political considerations, the No. 2 official at a given agency often has

more day-to-day power than the commissioner. That is particularly true

because an executive deputy commissioner at a large agency such as

Labor or Environmental Conservation is likely to be a trusted extension

of the governor’s closest staff. Sometimes the result is friction between

commissioners and the governor’s immediate staff. In 1987, for in-

stance, then-Labor Commissioner Lillian Roberts resigned after com-

plaining that she seldom met with Governor Cuomo and was not
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allowed to choose her top staff. Governor Pataki’s labor commissioner,

James J. McGowan, left in 2000 with similar complaints.

The governor’s appointees to head most agencies are subject to ap-

proval by the Senate. The approval process is one of the key areas

where governors benefit when their party controls the upper house.

Governor Cuomo found, after Health Commissioner David Axelrod

suffered a stroke and died in 1989, that it was difficult to attract a highly

qualified successor because of the salary. His administration and a de-

sirable candidate for the position agreed that the next commissioner

would receive a second salary as the head of the state’s nonprofit health

research agency. Republicans in the state Senate sharply questioned the

move before ultimately confirming the new commissioner. When Gov-

ernor Pataki took office in 1995, he was confronted with the same sal-

ary problem and similarly arranged for two salaries. This time, some

Democrats in the Senate complained. (Governor Pataki, at least, did not

have to worry about his candidate being rejected — the Senate was con-

trolled by members of his party, who were unlikely to block the

governor’s nominees.)

Under the state Constitution, the governor is commander-in-chief of

the state’s military. In recent decades, that primarily meant having ulti-

mate authority for the work that the state’s National Guard members

performed during and after civil emergencies such as flooding, hurri-

canes and blizzards. The nation’s response to terrorist attacks on and af-

ter September 11, 2001, brought a new level of urgency to the work of

the National Guard. Several hundred members were called to duty, for

instance, to support recovery efforts in lower Manhattan after 9/11.

Some New York National Guard volunteers were among those called to

overseas duty when the United States went to war in Afghanistan and

Iraq. When mobilized for such federal duty status, members of the

Guard are under the jurisdiction of U.S. military leadership and,

ultimately, the president.

Under Section 29-a of the Executive Law, the governor also has

the power to “temporarily suspend specific provisions of any statute,

local law, ordinance, or orders, rules or regulations, or parts thereof,

of any agency during a state disaster emergency, if compliance with

such provisions would prevent, hinder, or delay action necessary to

cope with the disaster.” Governor Pataki invoked the power with re-

gard to a number of laws, to speed assistance to injured individuals

and families of victims, after the September 2001 attacks on the

World Trade Center.
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Limits to Executive Authority

For all of the office’s legal and political powers, the influence of the

governor has limits. Perhaps the most important is the practical reality

that there are only so many battles any chief executive can wage. Priori-

ties must be set, and even issues that are highly important may remain

unaddressed if others are even more crucial. For instance, numerous

commissions and other independent observers have concluded that

complex, outmoded civil service rules create enormous difficulty for

public managers at both the state and local levels throughout New York.

However, reform can prove difficult. For example, Stephen Berger was

Governor Carey’s appointee as executive director of the Emergency Fi-

nancial Control Board during the New York City fiscal crisis, when

Carey and his associates were working day and night to convince lead-

ers of the city’s banks, unions, and other institutions to take steps to re-

solve the crisis. Berger reportedly said that “he wanted to institute

significant reforms in the City’s civil service system to make service de-

livery more effective.” The governor rejected the idea “on the grounds

that it would unnecessarily irritate labor.”14

The governor’s final power over legislation — the veto — is limited

by the Legislature’s ability to override vetoes with a two-thirds vote in

each house. Historically, overrides have been extremely rare, (as, pre-

sumably, the founders of the state government intended). In 1976, Gov-

ernor Carey vetoed a measure protecting the education component of

the New York City budget from spending cuts. The Legislature’s suc-

cessful override was the first in 104 years. In 1982, when Carey vetoed

hundreds of millions of dollars in spending added by the Legislature,

lawmakers restored significant sums via override. That effort, however,

left some of the vetoes untouched.

In Governor Pataki’s last term, the Legislature overrode numerous

vetoes. A 2004 veto override by both houses raised the minimum wage

from $5.15 to $7.15 an hour. Most other overrides involved the budget

— either appropriations or, as in 2005, legislation that changed the bud-

get process to shift more power to the Legislature. (That legislation was

contingent on voter approval for a Constitutional amendment, which

failed on Election Day. For more on that subject, see Chapter Nine.)
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Ultimately, of course, the governor’s power is limited by the will of

the voters. Three of the last six governors to serve in the 20th century —

Harriman, Wilson, and Cuomo — left office after losing on Election

Day. Knowing their every action may be subject to voters’ scrutiny,

governors impose their own limits on the use of their power by ensuring

that their decisions are at least defensible — and, preferably, looked

upon favorably by a majority of New Yorkers.

The Governor’s Staff: The “Second Floor”

Traditionally, the closest and most important assistants to the governor

are not the heads of major agencies but people who hold the top posi-

tions in the Executive Chamber on the second floor of the Capitol. (The

“Second Floor” is commonly used as shorthand for the governor’s top

staff members and their assistants.) The secretary to the governor is

considered the chief of staff. Perhaps the single most powerful guberna-

torial aide in recent decades was Robert Morgado, who served as secre-

tary to Governor Carey and was widely considered the day-to-day

overseer of much of state government.

The position of counsel to the governor has been important at least

since the days of Franklin Roosevelt, who appointed Samuel Rosenman

to that position after the lawyer played an important role as researcher

and speechwriter during Roosevelt’s first campaign. The counsel contin-

ues to be one of the most influential aides in part because he or she over-

sees the flow of legislation and recommends approval or disapproval.

The counsel may play an especially vital role when a governor is contem-

plating an unprecedented or unusual action that might arouse legal oppo-

sition, or require interpretation of the Constitution or statutes.

Politics nationwide has become more media-focused in recent years,

and political communication more sophisticated. Shaping and commu-

nicating the governor’s “message” has thus grown in importance and

the role of the communications director has taken on additional influ-

ence. Governor Pataki’s first communications director and senior pol-

icy advisor, Zenia Mucha, functioned as a top adviser on virtually all

matters, including policy and appointments.

In recent decades, governors have named a director of state opera-

tions whose duties include overseeing day-to-day operational decisions

by state agencies. Like the secretary, the director of state operations has

several top assistants who specialize in various program areas. These
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aides help draft and negotiate passage of the governor’s program bills in

addition to coordinating policy in the respective agencies.

One other position in the Capitol — that of budget director — plays

a key advisory role. The director is always at least the administration’s

primary negotiator in budget discussions with the Senate and Assem-

bly. Depending on the individual and his or her relationship with the

governor, the director may also provide an important voice on other is-

sues with a fiscal impact — encompassing a broad agenda in state gov-

ernment. Patricia A. Woodworth and Robert L. King, who both served

as budget director under Governor Pataki, played another key role that

was unusual for the position — that of chief public speaker on the gov-

ernor’s budget priorities. Despite such close ties at the top, many of the

Budget Division’s 400 or so staff are career employees, and its offices

are on the first floor of the Capitol. Thus the division is institutionally

not as close to the governor and other Executive Chamber officials as

the program associates and other staff on the second floor.

Another important assistant to the governor is the appointments sec-

retary. Governors must appoint hundreds of individuals to positions in

state service — perhaps several thousand, in the case of a multi-term

governor. These appointees work not only as top-level advisers and

lower-level support staff but also as the members of dozens of unpaid

advisory boards, committees, and councils. The appointments office

screens each of these for qualifications both professional and political,

and acts as a main point of contact for political party leaders around the

state. The office must also review potential appointees’personal lives to

avoid associating the administration with criminal or simply embarrass-

ing incidents; the State Police Bureau of Criminal Investigation also

investigates candidates for higher-level jobs.

Staff who work in the Executive Chamber typically include individ-

uals who have worked on the gubernatorial campaign and thus can be

known as competent and loyal. Others may come from the legislative

branch; for instance, Governor Pataki’s first director of state operations,

James Natoli, previously served as staff director for the Republican mi-

nority in the Assembly. Each administration typically includes some in-

dividuals brought in from outside government because they contribute

particularly useful knowledge of a key issue.

New governors often restructure the Executive Chamber to reflect

their own priorities or organizational approaches. Governor Pataki cre-

ated a position of deputy secretary to oversee a new Office of Public
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Authorities. Governor Cuomo created an Office of Management and

Productivity to help agencies cut costs while improving services.

Alton G. Marshall, who served as secretary to Governor Rockefeller,

said the internal structure of an administration can significantly affect

the policies that emerge.

“The very fact that we set up this system of program associates in the

governor’s office caused ... this constant drive by the associates for new

programs in their particular social field,” Marshall said. “The concept

was that established operating agencies were more apt to want to keep

things status quo in government than to change them. Therefore, the

program associates needed to reach in and excite that group to come up

with some new ideas and also to encourage them to know that they had

a friend in court for any new program they might wish. That structure

alone led to the goddamnedest number of programs!”15

Governor’s Legislation

In addition to initiating the Legislature’s action on the annual budget,

governors develop an annual legislative program — a set of policy-re-

lated bills on which they seek action. The most important such proposals

are called “program bills.” The administration’s legislative initiatives

also include proposals of lesser or narrower importance championed by

an individual executive agency. Such “departmental bills” reflect agency

managers’ needs to update programs, transfer state property or take other

action requiring statutory authorization. As these bills are less likely to

merit personal lobbying by the governor or top staff, their passage may

depend on good relations between agency officials and the relevant com-

mittee chairs, legislative leaders, or top legislative staff.

The Budget Division reviews, and may comment on, all bills sub-

mitted to the governor, regardless of fiscal impact. The division screens

for consistency, program implications, and administrative problems as

well as financial impact. The governor’s Counsel’s Office also exam-

ines all bills and helps determine which will be incorporated into the

governor’s legislative program.
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Except budget bills, every bill must have a legislative sponsor or

group of sponsors — the governor cannot introduce legislation directly.

Important bills are often sponsored by a committee chair or a member

recommended by the Senate or Assembly leadership.

Assessing Governors

New York State has clearly been home to a number of governors who

have been dynamic, occasionally visionary, even giants among their na-

tional peers. Ironically, the two 20th-century governors who rose to the

greatest height on the national stage — the presidency — were not

among the best New York leaders. Theodore Roosevelt served as gov-

ernor only two years; while he pushed through important laws in areas

such as labor and civil service, perhaps his most important contribution

was reminding New Yorkers that a determined leader in the executive

branch could overcome the Legislature on an issue the public cares

about. Franklin Roosevelt served twice as long as his distant cousin and

initiated important changes including several that presaged federal

New Deal government protections for the needy. Historians and politi-

cal scientists generally agree, though, that other governors surpass the

two Roosevelts in importance.

Alfred E. Smith, a Democrat, is clearly in this category. He intro-

duced the modern governorship — a significantly stronger office that

offers voters clear accountability for what is right or wrong about state

government. Smith fought and won a long battle to create the Executive

Budget system, under which the governor presents a unified plan of ex-

penses and revenues to the Legislature. Previously, the Legislature en-

acted appropriations with relatively little regard to the state’s overall

fiscal position. Smith also reorganized the executive branch, putting

most agencies directly under the control of the governor. (Former Gov-

ernor Charles Evans Hughes, who left his own longstanding mark on

the state, assisted Smith in the latter effort by chairing a citizens’ com-

mission on government reform.)

Thomas E. Dewey, a Republican, is often included among the great

governors. At a time when education and transportation were becoming

more important than ever to social progress and economic growth, he

brought together disparate colleges under the umbrella of the State Uni-

versity and led the push to build the State Thruway.
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Notable New York Governors of the 20th Century

Governor Leg. Control Selected Accomplishments

Theodore
Roosevelt (R)
1899-1900

Senate – R
Assembly – R

Enacted laws reforming civil ser-
vice, promoting labor safety and in-
stituting a corporate franchise tax.

Charles Ev-
ans Hughes
(R) 1907-10

Senate – R

Assembly – R

Created Public Service Commis-
sion; enacted workers’ compensa-
tion law.

Alfred E.
Smith (D)
1919-20;192
3-28

Senate – R, D

Assembly – R

Restructured state government to
make it more accountable to the
governor; created parks system; in-
creased welfare and education
spending; enacted income tax and
reduced state property tax.

Franklin D.
Roosevelt
(D) 1929-32

Senate – R

Assembly – R

Won Court of Appeals decision im-
plementing Executive Budget; cre-
ated old-age pensions; created Home
Relief and work relief for the needy.

Herbert H.
Lehman (D)
1933-42

Senate – D, R

Assembly – R,
D

Expanded and consolidated welfare
programs in Department of Social
Services; enacted numerous labor
measures; expanded civil-service
protections.

Thomas E.
Dewey (R)
1943-54

Senate – R

Assembly – R

Created SUNY; initiated Thruway;
enacted first state law banning job
discrimination; doubled aid to
education.

Nelson A.
Rockefeller
(R) 1959-73

Senate – R, D

Assembly – R,
D

Expanded state services, including
creating Medicaid and expanding
SUNY and environmental pro-
grams; built Empire State Plaza; en-
acted sales tax; increased personal
and corporate taxes.

Hugh L.
Carey (D)
1975-1982

Senate – R

Assembly – D

Resolved New York City and state
fiscal crises; cut taxes; reformed
programs for mentally disabled; en-
acted major environmental laws.

Mario M.
Cuomo (D)
1983-1994

Senate – R

Assembly – D

Expanded prison system; expanded
Medicaid; initiated state ethics law;
cut taxes and later raised them.

George E.
Pataki (R)
1995-2006

Senate – R

Assembly – D

Cut taxes; reduced regulatory bur-
dens; reformed welfare; added to
Forest Preserve; expanded Medicaid
and other health programs; in-
creased state debt.



Nelson A. Rockefeller left a huge impact on the Empire State, which

he led longer than any governor in history except George Clinton, New

York’s first chief executive. Rockefeller expanded the size and influ-

ence of state government dramatically in areas from education to health

care to regulation of businesses. Under his leadership, for instance, en-

rollment at the State University exploded, from 73,000 in 1960 to

385,000 in 1973. He created the state’s Medicaid system, now the sin-

gle largest expenditure in the budget. To pay for expanded state govern-

ment, he raised taxes sharply, including personal income taxes,

corporate taxes, and a new sales tax.

Observers of the presidency commonly say that great national lead-

ers arise from crisis and can be measured by their response to it. Using

that measure, Hugh L. Carey clearly ranks among the great governors

of New York, dealing effectively with the fiscal crises that hit both the

state and New York City governments during the economic woes of the

mid-1970s. As The New York Times editorialized upon his leaving of-

fice: “It is hard to imagine how anyone else could have done so well in

leading the state through its hardest winter.”16

What is the proper measure of a chief executive? There are many,

but perhaps the one that is most important — and often ignored — is re-

sults. Consider two governors, Nelson A. Rockefeller and Hugh L.

Carey, in this light.

Rockefeller spoke often about the need to address critical problems

facing the state, from providing high-quality education to ensuring hu-

man rights. His accomplishments as a builder and a visionary of new

programs to address social ills were enormous. For instance, he began

to clean up state waterways that were badly polluted with household

and industrial wastes. Yet many observers agree, in hindsight, that the

costs associated with Rockefeller’s projects created new problems. Cer-

tainly the state’s economic performance relative to the rest of the nation

worsened during the 1960s and early 1970s; some blame for that lies in

the heavy tax increases Rockefeller introduced. Gerald Benjamin wrote

that Rockefeller’s “emphasis on large solutions sometimes led to large

mistakes.� [For example] Rockefeller’s spending in a variety of pro-

gram areas left New York with a tax structure and debt burden that ulti-

mately came to threaten the very viability of its private sector
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economy.”17 Considering that a healthy private sector is the fundamen-

tal strength of any state — and given New York’s dominant historical

role in the nation’s commerce — such criticism is damning.

When Carey took office, he inherited Rockefeller’s bold commit-

ments to expanded government as well as three major crises. (Wil-

son’s short tenure as governor between Rockefeller and Carey, lasting

barely more than a year, was characterized by initial steps to reduce

taxes and otherwise get the state back on a stronger footing.) Most im-

portantly, the state’s economic troubles were hurting tens of thou-

sands of state residents and threatening others with loss of job

opportunities. Second, the weakening of the state’s economy was di-

minishing tax revenues, which combined with growing spending pro-

duced the fiscal crisis that is still the best known feature of the

mid-1970s. Third, the Rockefeller era left the tragic conditions for

mentally disabled individuals that became most notorious at the state

hospital known as Willowbrook.

Carey addressed each of these crises. After implementing a tax in-

crease his first year to balance the budget, he persuaded the Legisla-

ture to reduce taxes and hold down spending during the remainder of

his administration.18 He refinanced state and city debt and imposed

fiscal oversight on New York City and the state’s public authorities.

As a result of all those efforts, the state and New York City emerged fi-

nancially secure. The state’s economy began growing again. Carey

also signed a consent order reforming operations not only at

Willowbrook, but throughout the state’s facilities for the developmen-

tally disabled.

To be sure, such a brief discussion cannot convey the legacy that a

governor leaves the state. The important point is that every governor, like

every other public official, should be assessed mainly in terms of results.
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The Lieutenant Governor

Among political observers, the office of lieutenant governor tradition-

ally receives respect equal to that given the U.S. vice presidency — in

other words, not much. One who held the latter office, John Nance Gar-

ner, is famously reputed to have said that it was “not worth a pitcher of

warm spit,” although some reports indicate that his actual quote was

slightly more vulgar.

As a matter of law, the No. 2 executive office in New York is even

weaker than its federal counterpart. Both officials preside over the Sen-

ate. The vice president, though, has the power to vote on any bill in the

Senate, when necessary to break a tie. The state Constitution gives the

lieutenant governor a “casting vote” — historically interpreted to mean

a vote that can be used only on procedural matters. As noted in the pre-

vious chapter, the Constitution assigns the office no other direct pow-

ers. Statutes give the lieutenant governor several duties, including

membership on the Committee on Open Government and service as a

trustee of Cornell University.

Still, the office of lieutenant governor can be important. First, of

course, like the vice president, the lieutenant governor assumes the

chief executive office upon the death or resignation of the incumbent.

The state Constitution also provides that the lieutenant governor be-

comes acting governor when the governor is temporarily incapacitated

or away from the state. (The latter provision is often criticized as out-

moded given modern communications and transportation; no such pro-

vision applies to international travel by the president.)

Six lieutenant governors have ascended to the top office when gover-

nors did not complete the terms to which they had been elected. Most re-

cently, Malcolm Wilson followed Nelson Rockefeller as governor when

the latter resigned in 1973.19 Other lieutenant governors (Mario Cuomo

being the most recent) have ascended to the top job through election.

Aside from succession, the lieutenant governor’s office has per-

formed another main function that is, again, analogous to the vice
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presidency: it acts as a surrogate for the chief executive. When the gover-

nor and the lieutenant governor have a strong relationship, the latter will

represent the governor at numerous public functions and will receive im-

portant policy assignments. During Rockefeller’s 15 years in office,

Lieutenant Governor Wilson was a trusted political and policy advisor.

He helped strengthen relations between Rockefeller and members of the

Legislature, where Wilson had served for 20 years before moving to the

executive branch; and with local political leaders around the state.

Governor Cuomo’s tenure included both strong and weak relation-

ships between the state’s top two officials. When he took office for his

first term, the lieutenant governor was Alfred DelBello. Cuomo had not

sought DelBello for his ticket; he had supported H. Carl McCall (who

would later become state comptroller). DelBello won the Democratic

nod, though, and he and Cuomo were elected together in November

1982. DelBello served less than two years, resigning in apparent frus-

tration at the lack of interesting work given to him. In January 1986,

when preparing for his re-election campaign, Cuomo told reporters he

wanted his next lieutenant governor to serve in a Cabinet capacity as

well as elective office. “Why can’t the lieutenant governor be health

commissioner? Why can’t he or she be secretary of state? Or criminal

justice coordinator?”20 In the event, Cuomo chose then-Congressman

Stan Lundine as his running mate; the two were elected that year and

again in 1990. Governor Cuomo did not pursue having the lieutenant

governor serve as a department head. By all accounts, though, the pro-

fessional relationship was fairly strong; Cuomo assigned Lundine a

number of important responsibilities, including overseeing the state Job

Training Partnership Council and several high-tech initiatives.

Governors sometimes find that a higher political profile for a lieu-

tenant governor comes back to haunt them. Governor Carey’s choice

for the job during his first term, former state Senator Mary Anne

Krupsak, became disillusioned with the governor and his staff and chal-

lenged him in the Democratic party primary in 1978 (losing by a large

margin). According to Carey’s biographer Daniel C. Kramer, the gover-

nor treated Lieutenant Governor Krupsak well in terms of her office

budget and in introducing legislation she recommended. The lieutenant

governor was prepared to stay on the ticket less than a week before the

Democratic party’s nominating convention in June 1978. Several

82 NEW YORK STATE GOVERNMENT

20 Maurice Carroll, “Cuomo Would Broaden Lieutenant Governor Job,” The New
York Times, January 28, 1986, p. B-4.



factors, including events that highlighted policy differences within the

administration as well as perceived personal slights by the governor and

his top staff, prompted Krupsak to change her mind.

Governor Pataki, too, had both good and bad relations with lieutenant

governors. Betsy McCaughey was a valued part of his first administra-

tion early on; he called on her reputation as an expert on health care in

support of his proposals to restructure the Medicaid system in 1995.

Within months thereafter, though, Lieutenant Governor McCaughey had

a complete falling-out with Governor Pataki and his aides. She not only

was not renominated by the Republican party but challenged the gover-

nor’s re-election effort in 1998 by running on the minor Liberal party

line. Lieutenant Governor Mary O. Donohue, Governor Pataki’s running

mate that year, established a good working relationship with the governor

and was nominated for a federal judgeship with his support.

Beyond the Governor

The executive branch includes not only the governor and the lieutenant

governor but the other two statewide officials, the comptroller and the

attorney general. Each is the head of a key department — the Depart-

ment of Audit and Control, and the Department of Law, respectively.

(Over the past two decades, these elected officials have adopted the

practice of referring to their departments as the Office of the State

Comptroller and the Office of the Attorney General, but the official de-

partment names remain.)

In addition, one major state agency — the Education Department —

is ultimately responsible not to the governor, but to the Legislature. The

Constitution makes the Board of Regents, who are appointed by a vote

of the Legislature, the head of the department. The Regents in turn ap-

point a commissioner of education, who is responsible for providing the

department’s vision and administrative leadership. On the other hand,

the governor does appoint the trustees of the State University, subject to

Senate confirmation.

For the first decades of American independence, the offices of

comptroller and attorney general served largely as support agencies for

the Legislature and the governor — just as a corporate chief financial

officer and general counsel do for the board of directors and chief exec-

utive officer of a modern corporation. Each officer was expected to
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provide some independent review of the actions of elected policy mak-

ers. That responsibility was strengthened in 1846 when a new Constitu-

tion made both offices elective rather than subject to appointment by

the Legislature. In 1938, the terms of both were lengthened from two to

four years, along with those of the governor and lieutenant governor.

In the 20th century, the dramatic growth of state government vested

extensive new powers in both offices. The comptroller was given sole

responsibility for investing the pension funds of most state and local

government employees; that task has since grown enormously with

sharp increases in the number and compensation of public employees.

The Executive Law, the General Business Law, and other statutes as-

signed the attorney general a variety of powers in consumer protection

and other areas.

As statewide elected officials, both the comptroller and the attorney

general have the power to capture press and public attention. Abiography

of Franklin Delano Roosevelt indicates that this element of the job was

important at least as far back as 1928, when FDR won his first term as

governor. During the campaign, professional gamblers laid 2-1 odds for

Republican Richard Ottinger against Roosevelt. Among other reasons,

Ottinger as attorney general had gained much favorable publicity for

himself by warring effectively against loan sharks, adulterated-food

dealers, dealers in phony stocks, and petty grafters of all kinds. This en-

abled him to campaign as champion of “little people” against those who

would defraud them; it lent weight to his promise of stern action against

graft and crime once he was in the governor’s chair.21

Such responsibilities can provide a springboard to higher office.

Martin Van Buren served as New York’s attorney general for four years

before serving briefly as governor and later moving to the White

House.22 More recently, Jacob K. Javits served as attorney general for

two years before his election to the U.S. Senate in 1956. Having gained

national attention while serving as attorney general started in 1999,

Eliot Spitzer became the frontrunner for the governor's office in 2006.
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The Comptroller

The auditing powers assigned to New York’s comptroller and the office’s

sole control of pension funds for state and local government employees

make the position among the strongest of its kind in the 50 states.

The auditing responsibilities of the Office of the State Comptroller

(OSC) fall into two major categories generally described as “pre-audit”

and “post-audit.” Both powers create a strong (and, because the comp-

troller is elected separately, an independent) check on executive

agencies.

Before making any payment, the department reviews payment

vouchers to ascertain whether they appear to be supported by valid doc-

umentation. In addition, no state department, board, or institution can

enter into a contract for more than $10,000 without the department’s

prior approval.

From October 1997 through September 2002, the department con-

ducted more than 700 audits of state agencies and public authorities.

Collectively, these are the state’s most comprehensive effort to identify

financial and operational weaknesses and to promote continuous im-

provement. (See Chapter Fifteen for further discussion of accountabil-

ity efforts in state government.)

OSC’s Management Audit Group estimated that its recommenda-

tions to state agencies in 1999 could save New York State taxpayers

about $69 million by reducing costs and increasing revenues, and cut

costs to the federal government by an additional $47 million. The audit

group also maintains that its reports produce benefits that cannot be

quantified, such as substantial new internal controls and management

procedures. OSC’s auditors point out that they also identify areas in

which state agencies are doing a good job. The agency’s 1999 report on

audits of state agencies and public authorities stated:

During the past year we noted that the Banking Department was gener-

ally effective in regulating the mortgage banking industry; the Office of

Mental Retardation and Developmental Disabilities was effective in re-

deploying institutional staff into community-based programs; the New

York State Thruway Authority initiated changes in toll collection prac-

tices that virtually eliminated traffic congestion in one of the most

heavily traveled sections of the Thruway; and by conducting on-site re-

views of the actions taken by utility companies in addressing potential
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data processing difficulties related to the year 2000, the Public Service

Commission appeared to have exceeded the extent of monitoring pro-

vided by other state regulators.23

The department audits municipalities from New York City to small

villages and fire districts. From 1995 through 1999, the department au-

dited 40 of the state’s 57 counties and 679 of 932 towns. Every unit of

local government is subject to periodic audit to identify fiscal problems

and to test for compliance with finance-related laws, regulations, and

guidance from OSC itself. The department also conducts performance

and program audits.

OSC gives officials of audited agencies an opportunity to review a

draft report. The final report typically states that officials agree with

certain findings and recommendations, and often that they have begun

to implement some recommendations; the reports often note disagree-

ment on other findings as well.

The audits are conducted according to long-established accounting

and management principles. Still, any given report — particularly those

in the management arena — may include subjective judgments. Even

the initial decision to audit a given program reflects the judgment of in-

dividuals in the department. The department’s auditors have long been

viewed as nonpartisan, but the same direct accountability to voters that

gives the comptroller’s office its independence also allows other

elected officials to claim that audits are influenced by political consid-

erations. In 1998, New York City Mayor Rudolph Giuliani criticized

OSC’s audits of city government as politically motivated (Giuliani was

Republican, and then-Comptroller H. Carl McCall a Democrat). When

the mayor refused to give OSC staff access to certain records, the comp-

troller filed suit, asking the courts to require that the city comply with

auditors’ requests for information. In April 1999, the Court of Appeals

affirmed the comptroller’s authority to audit the city.

Audit reports are typically read only by the state or local-govern-

ment agencies being reviewed and, perhaps, a few members of the gov-

ernor’s and legislative staff responsible for the relevant program area.

Only on rare occasions — most often when reporters believe a critical

audit may have potential political impact — do the news media pay at-

tention. Still, the possibility of such attention often makes the auditing
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process uncomfortable for agency managers and serves as an incentive

to avoid problems.

The $128 Billion Job

The comptroller’s audit responsibilities address the details of gov-

ernment in every municipality, right down to the smallest special dis-

tricts with annual budgets of a few hundred dollars. The office’s other
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Auditing: A Powerful Role

The comptroller’s auditing power is comprehensive, as shown by a partial

listing of audits conducted in recent years. Such examinations are not ex-

haustive in scope, however. The comptroller’s staff conducted 100 audits

of Health Department programs from October 1997 to September 2002,

with more than half of those involving the Medicaid program. Yet the of-

fice did not uncover the extensive fraud and abuse revealed in press reports

in 2004.

Other agencies subjected to numerous audits from October 1997 to

September 2002 included:

� Civil Service Department (42). Most addressed the state

health-insurance program for state employees.

� Department of Correctional Services (37). Most examined

payroll or other practices at individual prisons.

� Department of Environmental Conservation (15). Subjects

included costs and revenues from air-permit and waste-site

remediation programs.

� Labor Department (22). Unemployment insurance and

welfare reform were among the programs several times.

� Department of Taxation and Finance. Employer satisfac-

tion with the withholding-tax process, and privatization of

certain services, received repreated attention.

� Higher Education Services Corp. (42). Tuition-assistance

programs at individual colleges made up most such audits.



major responsibility is international in scope, requiring oversight of one

of the biggest financial assets in the world.

Under New York’s Finance Law, the comptroller is the sole trustee

of the Common Retirement Fund, which provides pension benefits for

state employees and many local government workers, including those

of police and fire departments around the state. The fund is the second

largest public pension plan in the country, behind only the California

Public Employees Retirement System. As of March 31, 2005, its net as-

sets totaled more than $128 billion — or roughly one-quarter larger

than the state’s 2004-05 budget. The fund paid current benefits for some

334,000 retirees and held assets for future benefits payable to 648,000

working men and women. Almost 3,000 public employers – the state it-

self, local governments and school districts – participate in the fund.

Total payouts in 2004-05 were around $5.6 billion, for an average

annual pension of $16,766. The Common Retirement Fund includes

two large systems – the Police and Fire System, and the Employees Re-

tirement System. New retirees in ERS received average annual pen-

sions of $19,231 in 2005. In the Police and Fire System, the average

annual pension was $33,375 in 2005, with new retirees averaging

$53,604 per year.

The number and cost of retired public employees is rising sharply. In

the report on the 2004-05 fiscal year, pension administrators wrote:

“Benefit payments continue to rise, reflecting improvements in final

average salaries over the past decades, cost-of-living adjustment

(COLA) payments and benefit improvements enacted over the years.

For example, in 1996, benefit payments were approaching $2.9 billion,

while this year’s payments totaled more than $5.6 billion.”

Forbes magazine has said the New York State comptroller “controls

more money than anyone else on the planet.”24 (Boards of trustees over-

see the California fund and most other large state pension funds.) As of

March 2005, some 64 percent of the New York fund was invested in

stocks and other equity investments. As trustee, Comptroller Hevesi

held more than $1 billion in Citigroup, Exxon/Mobil, General Electric

and Microsoft Corp., and hundreds of millions of dollars in companies

such as Intel, WalMart, Pfizer, and AT&T. Some 19 percent of the fund

was invested in government and corporate bonds and other debt, with

smaller amounts in real estate and other investments.
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Investing the huge assets of the Common Retirement Fund is a ma-

jor responsibility with direct ramifications for taxpayers and govern-

ment workers. Like other investors, the fund is affected by both up and

down markets. In 2004-05, annualized return on all investments was

8.5 percent, with international stocks, private equity and real-estate in-

vestments providing especially strong returns.

Greater investment returns can reduce contributions from taxpayers

and public employees; allow higher benefits for retirees; or both. In

1980, the state and local governments had to set aside the equivalent of

more than 30 percent of workers’ salaries for pension benefits, accord-

ing to OSC. That figure fell to around 2 percent as of 2001. By 2005,

the contribution was back up to 12.9 percent. The difference meant

sharp variations in taxpayer costs, totaling billions of dollars annually.

During some periods, retirees from state and local governments else-

where have gone more than a decade with no increase in pension bene-

fits because their public pension funds were poorly invested. That has

not been the case in New York.25 Retirement funds in numerous other

states are seriously underfunded, due to elected leaders’ failure to en-

sure that taxpayer contributions and investment returns are sufficient to

pay promised benefits. New York's public pension funds hold adequate

reserves, according to their audited financial reports. Those reports as-

sume continuation of strong investment gains, typically 8 percent or so

a year. Absent such returns, taxpayer costs could rise sharply.

As costs and volatility rose in recent years, some observers sug-

gested public employers in New York should follow private-sector

trends and move gradually to defined-contribution, rather than de-

fined-benefit, retirement plans. Such a move would replace traditional

pension funds with individually managed 401(k)-style investment

plans. Given strong opposition from the state’s powerful public-em-

ployee unions, such a change is not likely in the near future. It may,

however, become difficult to avoid as pension obligations for the state

and local governments continue to rise in coming years.

The fund’s huge assets make the comptroller a potentially powerful

player in the affairs of hundreds of corporations in which the fund is one

of the largest single investors. Recognizing the fund’s huge investment

power, the New York Stock Exchange named then-Comptroller McCall

as the only public official to sit on its board of directors in June 1999.
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Comptrollers traditionally have been careful to use the investment

power for the sole purpose of achieving the highest return for retirees

and taxpayers. Interest groups occasionally urge the comptroller to use

stockholder pressure against corporate managers for various purposes,

but generally meet firm resistance.

In most states, boards of trustees with representation from unions,

local governments, taxpayers, and other interest groups make invest-

ment decisions for public pension funds. Various legislators in Albany

have introduced proposals over the years to create such a board in New

York, but those proposals have not come close to passage. Comptrollers

and others have argued that the current system creates clear account-

ability for managing and investing the pension funds — accountability

that might be diffused with a multi-member board of trustees. There is

little question that the California retirement fund, for instance, has

taken the lead on politically charged issues more than New York’s.

The Attorney General

As the state’s chief legal officer, the attorney general represents the

governor, all executive branch officials, the Legislature, state employ-

ees and other state entities in thousands of lawsuits each year. Some

two-thirds of the attorneys working in the state’s Department of Law

are assigned to the Division of State Counsel, which handles litigation

by or against the state, suits to recover delinquent accounts such as un-

paid student loans, and monetary claims including tort and contract dis-

putes. A Division of Appeals and Opinions prepares and argues appeals

of court decisions involving the state, and provides legal opinions to

state agencies and others. Agencies occasionally request that private

firms be assigned to handle specialized topics.

During recent electoral campaigns, the attorney general’s role has

been presented to voters as something akin to chief crime-fighter. If

there is such an official in New York, it is the governor, who oversees

the State Police, police and peace officers in a number of other agen-

cies, and the state prison system. As mentioned above, the attorney gen-

eral has some responsibility for criminal investigations and

prosecutions, but those areas are limited.

Better known to many New Yorkers because of the press attention it

often attracts is the attorney general’s role as “the people’s lawyer.”

90 NEW YORK STATE GOVERNMENT



“The Attorney General serves as the chief guardian of the legal rights

of the citizens of New York, its businesses and its natural resources,” ac-

cording to the department’s own description. “The Attorney General’s

Office is charged with the statutory and common law [emphasis added]

powers to protect consumers and investors against fraud, the public

health and environment against polluters, human and civil rights, and the

rights of wage-earners and businesses across the State.”26

For instance, the department’s Bureau of Investor Protection and Se-

curities is charged with enforcing the New York State Securities Law.

Known as the Martin Act, this law protects the public from fraud by

regulating sales of investment securities in New York, and by requiring

brokers, dealers, and investment advisors to register with the Attorney

General’s Office. The bureau’s attorneys can undertake investigations,

criminal prosecutions, and civil litigation on behalf of investors.

Attorney General Eliot Spitzer, who took office in 1999, used the Mar-

tin Act and related powers more than any predecessor to undertake

large-scale investigations and prosecutions of individuals and companies

in the financial sector. Results included heightened sensitivity on Wall

Street to problems of conflict of interest between corporate managers and

small investors; significant operational changes in the mutual-funds indus-

try; billions of dollars in corporate fines and settlements; and dismissal of

chief executives at major companies. The investigations also left some

companies badly weakened. Marsh & McLennan, for instance, laid off

some 3,000 workers, many of them in New York, in the wake of the attor-

ney general’s probe into its insurance brokerage business.

The new approach to consumer protection purposefully relied not

only on legal action against companies that were suspected of cheating

their customers, but on negative publicity and the possibility of result-

ing damage to corporations’ stock values and strength in the market-

place. A 2006 biography of Spitzer recounted the attorney general’s

investigation into the brokerage firm UBS Paine Webber, contrasting

his approach with those of the federal Securities and Exchange Com-

mission (SEC) and the industry’s self-regulatory agency, the National

Association of Stock Dealers (NASD).

The SEC and NASD had historically prided themselves on carrying

out investigations discreetly, lest they harm public companies or

frighten investors before all the facts were known. Spitzer tended to go

THE GOVERNOR AND OTHER STATEWIDE ELECTED LEADERS 91

26 The New York Red Book 1999-2000, p. 792.



public much faster. When criticized, he would cite Louis Brandeis’ ad-

age that “Sunlight is said to be the best of disinfectants.” His staffers

also argued that they weren’t the only ones talking to the media.

A lawyer for UBS Paine Webber, Theodore Levine, complained

about leaks to the news media, apparently coming from New York State

investigators or those from other states, during a meeting with securities

regulators from several states.

Though Levine had carefully not singled out Spitzer or anyone else,

the New York attorney general took it personally. He lashed out, blam-

ing the banks themselves for the leaks. “This investigation is costing

you billions of dollars in market cap,” Spitzer said, referring to the

banks’ dropping stock prices. “If you want to continue to lose it, well,

this can continue.”27

Many observers of politics and of New York’s financial sector ex-

pect future attorneys general to emulate the Spitzer approach to corpo-

rate oversight. Some critics have argued that such an approach by

government investigators is inappropriate, and that any corporate mal-

feasance should be handled through official channels, including legal

action when necessary.

Such investigations into the financial sector are one illustration of

how New York State’s attorney general and those in other states have

taken on a major national role in recent years — with New York often

leading the way. State attorneys general filed the lawsuits that led to the

nationwide settlement with tobacco companies in 1998 and payments

of billions of dollars to states. Mississippi Attorney General Mike

Moore filed the first suit in 1994, alleging that Mississippi, like other

states, “spends millions of dollars each year to provide or pay for health

care and other necessary facilities and services on behalf of indigents

and other eligible citizens whose said health care costs are directly

caused by tobacco.” Attorneys general in other states, including New

York, echoed the suit’s request that tobacco companies be ordered to re-

pay the taxpayers. The overall settlement reached in November 1998,

along with details ironed out in succeeding weeks, required the ap-

proval of Dennis Vacco, who served as New York attorney general

through 1998, and his successor Eliot Spitzer. The tobacco settlement
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brought a major new source of revenue to the states — with New York’s

share estimated at roughly $1 billion a year for the foreseeable future.

Along with the U.S. Department of Justice, 19 state attorneys gen-

eral also filed an antitrust suit against Microsoft in 1998, arguing that

the software giant waged an unlawful campaign to preserve a monopoly

position in the market for operating systems on personal computers us-

ing Intel chips. The states (South Carolina later dropped its suit) sought

a court ruling against Microsoft on their antitrust laws. In April 2000,

U.S. District Judge Thomas Penfield Jackson found the company liable

under state laws, including Section 340 of New York State’s General

Business Law, as well as federal antitrust law. Part of that decision was

overturned on appeal, and the U.S. Justice Department and Microsoft

reached a settlement in October 2001. State attorneys general, however,

demonstrated their ability to continue the suit independent of the

federal government.

Such multistate actions by attorneys general “fit into a long list of

similar efforts” over decades, the National Association of Attorneys

General said at the time of the Microsoft case. “Joint actions are now an

integral part of the way that State Attorneys General fulfill their role as

the ultimate state-level guardian of the law and the consuming public.”

Other targets of coordinated action by attorneys general have included

automakers, airlines, food manufacturers, footwear companies, the in-

surance and oil industries, fast-food chains, and America Online.

Some of the growing activity by attorneys general puts those officials

— including New York’s — in a policy oversight position that has histor-

ically been reserved to the governor and the Legislature. Such

policymaking extends to the details of implementation, and can create

controversy. In the case of the national tobacco settlement, State Policy

Reports newsletter observed: “For state policymakers, one of the biggest

problems in understanding the impact of the [settlement] is the lack of in-

formation available to the public. Most information travels between the

independent auditor, the participating manufacturers and state attorneys

general. It does not always find its way into budget offices and other

agencies that must estimate payments pursuant to the [settlement] and de-

velop policy recommendations for the use of those funds.”28
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The responsibilities and public profile that accompany such suits

can boost the careers of attorneys general. One commentary observed

that “The 1980s were a political boom decade for the ambitious politi-

cians who held the reins of law enforcement in state capitols of Amer-

ica.” It noted that, in 1985, 10 of 50 governors had moved directly into

the chief executive’s office from the attorney general’s desk. One of

those was Arkansas Governor and future President Bill Clinton.29
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Chapter Five

THE LEGISLATURE

“New York State legislative procedures remain an arcane mystery to

many of even the most sophisticated counsel.”1

Key points:

� When its members are united, the Legislature has

nearly complete power over state government — but

for various reasons, it seldom uses its full authority.

� Members of the Senate and Assembly choose to cede

most decisions to a single leader of each house.

� Legislators have adopted numerous practices to maxi-

mize their chances of re-election, and relatively few

legislative elections in New York are competitive.

1 Richard A. Givens, “Practice Commentaries: A Primer on the New York State Leg-
islative Process: And How It Differs from Federal Procedure,” McKinney’s Con-
solidated Laws of New York Annotated, Legislative Law, West Publishing Co., St.
Paul, MN, 1991, p. 67.



Many citizens will not be surprised that even the “most

sophisticated” lawyers cannot understand how New York’s Legislature

works. As is true in Washington and in other state capitals, the news

media report relatively little on what occurs on the third floor of the

Capitol in Albany, where the Senate and Assembly meet. Those New

Yorkers who know only what they read in the newspapers might be

considered fortunate simply to know what happens on major issues.

Those who rely on television news generally will know even less. As to

why and how any given law is passed or not passed, interested citizens

may be told nothing beyond the fact that one or more legislators had a

political need for a particular outcome. Clearly, such information is

important — but it is by no means the entire story.

Understanding state legislatures is essential to understanding Amer-

ican government, given the broad range of ways in which they affect so-

ciety. “Their involvement in our lives runs the gamut from womb to

tomb,” Alan Rosenthal, a leading observer of legislatures across the

country, has written.2 Certainly that’s true in New York State, with its

long tradition of activist government.

Any exploration of the Legislature must start, of course, with the

state Constitution. As outlined in Chapter Two, New York’s charter cre-

ates the legislative branch in Article III, and lays out or limits its powers

and responsibilities in numerous other provisions.

Beyond the Constitution, the Legislature is governed by the provi-

sions of the state’s Legislative Law, internal rules adopted by resolution

in each house, and folkways that have developed over the course of

more than two centuries. Perhaps most importantly, the Senate and As-

sembly, like any democratically elected body, act according to political

imperatives.

This chapter examines the legal and political context in which the

Legislature operates. Key concepts include:

� How legislation is shaped and passed. The traditional charts

that show “how a bill becomes law” are useful guides to the

formal process. Relying on them, however, means missing

key elements. The single most important of these is...
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� The powerful role of the Senate and Assembly leaders. These

two individuals are, after the governor, far and away the most

influential in state government. The power of the leaders

flows from — and is directly accountable to — the members

of the Legislature, as recent history in each house makes clear.

If the leader wants a bill to pass, it almost always will. Al-

though strong legislative leadership is often criticized, it may

be necessary to avoid another failing of which legislatures are

sometimes accused — the inability to get things done.

� The evolving nature of the Legislature. New York’s people

and its economy are constantly changing, altering the politi-

cal and social environment in which the Legislature oper-

ates. Given this changing context, leaders and members of

the two houses continually seek ways to maximize their in-

stitutional influence over state policy, the power of their

party conference within the house, and individual members’

opportunities to remain in power. One important evolution

in recent decades has been...

� The “professionalization” of the Legislature. Growing num-

bers of long-term legislators, increased “incumbent protec-

tion” efforts, dramatic growth of legislative staff, more time

on the job, and other factors have returned to the Legislature

some of the influence that had shifted to the executive

branch during much of the 20th century.

� The nearly constant political pressure of being a legislator.

Elected every two years, members of the Senate and Assem-

bly often feel they must work day in and day out to build

voter support — even though the re-election rate for incum-

bents in New York is among the highest in the country.

The Basics

When New Yorkers created their first state government, they made certain

that the overwhelming balance of power resided in the Legislature. Today,

as the previous chapters outline, that is not always the case. Largely as a re-

sult of changes in the 20th century, the governor has assumed the dominant

power over the direction of state agencies and the budget.
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The Legislature still exerts its own significant influence on the bud-

get and, to a lesser extent, the operation of state agencies. Most impor-

tantly, it initiates most of the hundreds of statutes enacted each year to

govern the lives of New Yorkers.

As is true in every state except Nebraska, the legislature in Albany is

composed of two houses. Bills may originate in either house (including

tax bills, which at the federal level can only start in the House of Repre-

sentatives). The Senate has some institutional powers the Assembly

does not — primarily, consenting to cabinet and other major appoint-

ments made by the governor. The Senate has fewer members — as of

2006, 62 compared with 150 in the Assembly. Thus, other things being

equal, each senator has a greater chance than individual Assembly

members to influence the budget and legislation.

The number of Assembly seats is fixed by the Constitution, which

provides for a 50-member Senate but allows a greater number based on

population. The Constitution does not specify a maximum number of

seats, and various court decisions affecting its districting provisions

leave the question open to debate. The current number of seats in the

Senate dates to 2002, when Republicans, who controlled the Senate,

saw an opportunity to add a seat that could increase their majority while

meeting federally mandated guidelines on districting. During reappor-

tionment in 2002 Senate Republicans initiated creation of a 62nd seat

again, with the expectation they could win the seat in November. Given

New York’s population of just under 19 million, each Assembly mem-

ber represent some 128,000 constituents, on average, compared with

311,000 in the average Senate district.

The Constitution reserves to the Assembly the power of impeach-

ment. The Legislature as a whole appoints members of the Board of Re-

gents, the state’s education policy-setting body; as a practical matter,

the Assembly’s Democratic majority has been large enough in recent

decades to control such appointments.

As of 2006, Republicans had controlled the Senate continuously

since 1966, and Democrats the Assembly since 1975. That repre-

sented the longest divided partisan control of any legislature in the

country.
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From Royal Control to the Will of the People

The early history of the New York State Legislature is a microcosm of

the American Revolution itself — a story of the people (only some of

them, at first) taking power from colonial rulers. It’s one of the earliest

such narratives in the Western Hemisphere; the first Assembly gathered

in 1683, nearly a century before the creation of the U.S. Congress.

It was a far different world for representative democracy then, just

as the community itself differed from today’s. The early European set-

tlers in the area of the Hudson River were here only because they had

the blessing, and in some cases the financial backing, of monarchs and

wealthy investors across the Atlantic.

The Dutch settlers came first, in 1609, when the Dutch West India

Co. sent Henry Hudson on his unsuccessful mission to find a faster

trade route to Asia than around the southern tip of Africa. Preoccupied

with other colonial efforts from Brazil to Java, however, the company

did not establish the first permanent European settlement in the area un-

til 1624, at Fort Orange in what is now Albany. The company’s inves-

tors reaped the benefits of trading beaver furs and other goods from the

rich lands bordering the Hudson.

The company, ruled by a board of directors, was empowered by the

Dutch crown to make its own laws in the territory it called New

Netherland. The board in turn appointed a governor, or director-gen-

eral, to administer its colony. During the 40 years of Dutch rule, gover-

nors appointed councils to give advice and lend political support for

potentially controversial policies such as new taxes or relations with

Native Americans. Often, the members of these councils would attempt

to establish some power independent of the appointed governor. Invari-

ably, they failed.

In 1664, the Dutch surrendered New Netherland to the British.3

King Charles II gave virtually total control of the colony to his brother

James, the Duke of York (later King James II). Like his Dutch predeces-

sors, James had concerns beyond what was now called New York, and
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appointed governors to run the territory. By this time, the residents of

the colony — particularly many on Long Island, where settlement pat-

terns resulted in a feeling of separation from New Netherland — were

pushing hard for a representative assembly.

Eventually they convinced Governor Edmund Andros to propose

such an assembly to the duke, but James refused. In retaliation, mer-

chants refused to pay import duties. The duke capitulated and sent a

new governor, Thomas Dongan. He was told to call a general assembly

to pass laws subject to the approval of the governor and the duke. The
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Governors vs. the Legislature

Modern observers of New York State government are used to seeing the

governor and the Legislature argue over policy decisions, as well as

broader questions of where to draw the line between the powers of each

branch. Such battles go back nearly to the earliest days of European set-

tlement more than a third of a millennium ago.

In 1641, colonial settlers made what historians often term the first

attempt at representative government in the future Empire State. One of

the early governors appointed by the Dutch West India Co., Willem

ZKieft, faced a series of crises, including bad relations with Native

Americans, who were still a powerful force. Kieft wanted to tax Algon-

kian natives for repairs to Fort Amsterdam and called a council of 12

men for support. The council members approved the action against the

Indians but demanded additional powers over taxes and other policies.

The governor, displeased, dismissed the group.

One of the best-remembered governors, Pieter Stuyvesant, ap-

pointed a nine-member council of advisers who agreed to his request

for new taxes. Later, however, they drew up a list of criticisms that

asked for more settlers, more free trade, and more protection from the

Native Americans.

Under the British, as early as 1755, New York’s Assembly had es-

tablished “committees of correspondence” to maintain contacts with

other English colonies concerning the Stamp Act, the Sugar Act, and

other “intolerable acts” pressed upon them by the London government.

In 1766, Governor Moore suspended the Assembly and would not al-

low it to do business until New York furnished barracks and supplies

for British troops.



Assembly met for the first time for three weeks starting October 17,

1683, at Fort James, near the present Battery in Manhattan. It adopted a

Charter of Liberties and Privileges, which included freedom of wor-

ship, trial by jury, and a court system. After the Duke of York became

King James II two years later, he rejected this charter as too strong a

challenge to his powers. He also abolished the Assembly (see sidebar).

The Assembly functioned periodically and in various forms under

the English until New York and the other 12 colonies declared their in-

dependence in 1776. The first New York State Constitution created the

following year established the two-house Legislature we know today,

continuing the Assembly and giving birth to the state Senate.

The Legislature first met in the Bogardus Tavern in Kingston on

September 1 of that year. During and after the Revolution, the Legisla-

ture convened up and down the Hudson Valley, in Kingston,

Poughkeepsie, Fishkill, Albany, and New York City, finally settling in

Albany in 1797.

The representative bodies of the founders’ era differed from those of

today in important respects. Eligibility to vote and run for election was

restricted to roughly half of the white men and a tiny minority of black

men — those who owned property and met residency requirements.

Women and most non-whites were prohibited from voting.

Among the institutional differences from the current Legislature,

members of the Senate originally were elected for four years, and As-

sembly members, one year. The difference was somewhat analogous to

the structure of the U.S. Congress, where six-year terms give senators a

longer-term perspective than members of the House of Representatives.

(Some commentators believe the state Senate was intended to protect

the interests of wealthy landowners against the potentially more popu-

list Assembly.) The Constitution of 1846 changed the term of senators

to two years, while Assembly terms remained a single year until an

amendment that took effect in 1938 established two-year terms. For

more than a century and a half, in other words, senators were far more

privileged politically than members of the Assembly.

The Senate, under the state’s first Constitution, consisted of 24

members elected by and from landowners whose net worth was at least

100 pounds. Additional senators were to be added to each district as

population grew.

Like members of the U.S. Senate whose “districts” are their constit-

uent states, New York’s state senators originally were elected from
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large regions — four “great districts” — rather than individual commu-

nities. Like the U.S. Constitutional guarantee that each state will have at

least one seat in the House of Representatives, New York’s original

Constitution also guaranteed that every county (except Fulton and

Hamilton) would be represented by at least one member of the

Assembly.

That provision and several others gave voters in less populated areas

of the state (especially the most rural counties) proportionally greater

electoral power than those in the most densely populated areas — in

particular, New York City. U.S. Supreme Court decisions in the

mid-1960s rendered such rules obsolete, but some of those provisions

remain in the state Constitution today.

“One Man, One Vote”

For nearly two centuries, legislatures in New York and other states dis-

tributed political power unevenly. Urban residents saw this as inher-

ently wrong and discriminatory. Rural representatives, on the other

hand, perceived it as necessary protection against tyranny by the more

densely populated areas, comparable to the U.S. Constitution’s provi-

sion for a Senate with equal representation from every state regardless

of population.

Across the nation, “Rural areas, if we consider population as the ba-

sis of representation, have been disproportionately strong in legislative

bodies; the urban voice, far weaker than its numbers of people allow it

to be,” Charles R. Adrian wrote shortly after the major Supreme Court

cases on such apportionment.4

In 1958, Magraw v. Donovan, a federal district court decision, es-

tablished the principle of judicial involvement in questions of state leg-

islative apportionment. For several decades previously, the courts had

considered apportionment decisions to be solely legislative in nature, or

a “political question” that the judiciary could not properly address

under the separation of powers.

In 1962, the U.S. Supreme Court accepted jurisdiction in an appor-

tionment case for the first time. In Baker v. Carr, the high court ruled
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“New York City Is Pie For The Hayseeds”

The view of New York City politicians regarding legislative apportion-

ment was captured in the classic Plunkitt of Tammany Hall: A Series of

Very Plain Talks on Very Practical Politics*, a 1905 book based on in-

terviews with George Washington Plunkitt. Ward leader in Manhattan’s

Fifteenth Assembly District, and one of the powers of Tammany Hall

when Tammany was supreme in the city, Plunkitt granted the inter-

views to William Riordon of the New York Evening Post.

Plunkitt’s comments on how upstate legislators took advantage of

the city, under the heading “New York City Is Pie For The Hayseeds,”

included:

This city is ruled entirely by the hayseed legislators at Albany. ... You

hear a lot about the downtrodden people of Ireland and the Russian

peasants and the sufferin’ Boers. Now, let me tell you that they have

more real freedom and home rule than the people of this grand and im-

perial city. In England, for example, they make a pretense of givin’ the

Irish some self-government. In this State the Republican government

makes no pretense at all. It says right out in the open: “New York City

is a nice big fat Goose. Come along with your carvin’knives and have a

slice.” They don’t pretend to ask the Goose’s consent.

Did you ever go up to Albany from this city with a delegation that

wanted anything from the Legislature? No? Well, don’t. The hayseeds

who run all the committees will look at you as if you were a child that

didn’t know what it wanted, and will tell you in so many words to go

home and be good and the Legislature will give you whatever it thinks

is good for you.... Then the Legislature goes and passes a law increasin’

the liquor tax or some other tax in New York City, takes a half of the

proceeds for the State Treasury and cuts down the farmers’ taxes to

suit. It’s as easy as rollin’ off a log – if you’ve got a good workin’ ma-

jority and no conscience to speak of.

At the time of Plunkitt’s interviews, New York City held roughly 47

percent of the state’s population. That meant that, even if legislative

seats had been apportioned equitably, the city’s representatives would

not have made a majority. By the time of the 1940 Census, though, the

city’s population accounted for more than 55 percent of the statewide

total. Yet its seats in the 1945 Senate (25 of 56) and Assembly (67 of

150) were each less than 45 percent of the total.

* William L. Riordan, Plunkitt of Tammany Hall, E. P. Dutton & Co., New York, NY,
1905.



that lower courts should consider whether the Tennessee Legislature’s

apportionment violated the equal-protection clause of the Fourteenth

Amendment.5 In a 1964 case involving state legislatures’ drawing of

lines for Congressional seats, the court invoked the relevant language

that was to become well-known in discussion of apportionment, saying

legislatures must make sure that, as much as possible, “one man’s vote

in a Congressional election must be worth as much as another’s.”6 Fi-

nally, in Reynolds v. Sims, the Supreme Court ruled that both houses of

a state legislature must be apportioned as strictly as possible according

to population.7

The case of WMCA v. Lorenzo applied the rule particularly to New

York.8 Later that year, New York’s Court of Appeals decided that, based

on the Supreme Court rulings, a full Assembly seat could no longer be

guaranteed to each county, and that because some districts would cross

county lines, local legislatures would no longer have the power to draw

Assembly districts.9 A new constitution proposed by the Constitutional

Convention of 1967 would have eliminated its unenforceable

districting provisions, but voters rejected the proposal because of con-

troversy over other provisions. Thus Article III of New York’s funda-

mental law retains the old language, now dead letters.

In New York State as in many others, the impact of the apportion-

ment cases was huge; it still reverberates in the early 21st century. In the

Empire State, the imperative to take political power from Upstate and

shift it to New York City played a key role (along with Lyndon John-

son’s landslide victory over Barry Goldwater in the presidential elec-

tion) in allowing the Democrats to take control of the Legislature in

1965 for the first time in state history. By the 1960s, however, the state’s

largest city had dropped below a majority of the population — to 46.4

percent — for the first time in the 20th Century. The Republicans

quickly regained the Senate in 1966 and have held it ever since. In the

Assembly, the GOP recaptured the majority in 1969 but lost it again in

the post-Watergate elections of 1974. Democrats have held control of

the lower house ever since.
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The courts’ rulings requiring equitable representation in both houses

of the Legislature played a key role in other major changes:

� More minority-group members were elected to both houses,

partly because many of the districts newly apportioned to

New York City had large proportions of minority residents.

� For the same reason, some more politically conservative

lawmakers were replaced by others who were more politi-

cally liberal. This shift has resulted in state leaders expand-

ing the role of government in welfare, health care, the

environment and other areas. The leadership of Governor

Rockefeller and his successors was important in bringing

those changes, but the new makeup of the Legislature played

a role as well.

� The Senate and Assembly became more “professionalized.”

Both houses added more and better-trained staff, while

members’ service grew longer and their compensation in-

creased. These developments helped boost the power of the

Legislature relative to that of the governor.

Today, Republicans who control the state Senate have drawn dis-

tricts that discriminate slightly against New York City by including

more residents in each district there than in upstate districts. In the As-

sembly, the opposite is true; majority Democrats strengthen their hold

on power by drawing district lines to favor New York City. In 2002, as

in the past two decades, the two houses approved redistricting plans

written by the majority in each chamber. Courts in New York and other

states have generally allowed small differences in population among

legislative districts — as much as 10 percent difference from the least to

most populated districts — in accord with U.S. Supreme Court rul-

ings.10

One of the oldest democratically elected legislative bodies in the

world, the New York Legislature continues to evolve, often in ways that

affect the balance of power between lawmakers and the governor. As

the 21st century began, for instance, the leaders and some individual
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members of the Senate and Assembly had assumed more direct control

than ever before over hundreds of millions of dollars in capital and

other spending each year. As part of budget agreements with the gover-

nor, these dollars were allocated for projects identified by members of

the Legislature with little input from the executive branch, contrary to

the normal give-and-take. In return, the governor was allocated a cer-

tain amount of funding, for projects he deemed important, without the

need for legislative approval. For legislators and communities favored

by the process, this development represented a high point of legislative

power to rival any of those during the Legislature’s 300-plus years.

The Powers of the Legislature

The Legislature has enormous potential power, although it seldom ex-

ercises that power fully. The state Constitution gave it more power than

the governor because lawmakers are elected “closer to home” and are

subject to more frequent review by the voters. That remains the case to-

day despite creation of the executive budget process and other

20th-century steps toward a stronger executive.

While budget and policy proposals made by the governor often cap-

ture attention, most of the hundreds of laws enacted in any given year

originate with individual legislators. Most of these receive little or no

attention from the press, but each new law represents some shift in the

way public policy affects New Yorkers’ lives. (For one example, see

Appendix.)

The state’s major statutes, many of which go through some signifi-

cant changes in a typical year, include:

� The Penal Code and Criminal Procedure Law. Through

these and other laws, the Legislature decides what is and is

not a crime in the state, the police and judicial procedures

that establish guilt or innocence, and the punishment im-

posed for all crimes.

� The Business Corporations Law, Not For Profit Corpora-

tions Law, Civil Practice Law and Rules, and other statutes.

These laws outline how New Yorkers can form various types

of business firms and other organizations, and how individu-

106 NEW YORK STATE GOVERNMENT



als and organizations deal with each other in ways that will

be enforced by the broader society.

� The Vehicle and Traffic Law, which sets rules to promote

safe and efficient transportation on New York’s public

roads.

� The Environmental Conservation Law, and the Parks and

Recreation Law. Under these statutes, the Legislature makes

a wide variety of decisions on how individuals, businesses,

units of government, and others use and protect the natural

environment of the state.

Other key statutes make rules regarding public health, the powers

and responsibilities of local governments and school districts, care for

those who are disabled or financially needy, the employment of work-

ers in both the private and public sectors, and a myriad other matters.

Besides setting public policy in all of these important areas, the Leg-

islature, of course, shares the budgeting role with the governor. What’s

more, while the Constitution gives the governor the initiative in the

budget process, the Legislature can spend the state’s dollars in almost

any way it wants — if its members are united enough to agree on a

two-thirds override vote in each house. After dealing with the gover-

nor’s budget proposals, members of the Senate and Assembly can also

originate their own individual appropriation bills. On the revenue side

of the budget, they have the power to rewrite the tax law entirely, and

change or enact new fees and other charges, if they so wish. (See more

detailed discussion, Chapter Ten.)

The Legislature has the power to revise the Constitution, subject to

approval of the voters (two separately elected legislatures must give ap-

proval first). The governor has no official role in that process, although

his “bully pulpit” can be influential in shaping public opinion.

Sitting jointly, members of the Senate and Assembly elect the mem-

bers of the Board of Regents, one of the most important agencies in

state government. The Regents in turn appoint the commissioner of ed-

ucation, oversee the Education Department, and set education policy

for the state. Again, the governor has no formal role.

In a power-sharing arrangement similar to that in our national gov-

ernment, the state Senate confirms or rejects nominations made by the

governor for certain state and judicial offices. The Senate majority
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leader, or temporary president, follows the lieutenant governor in suc-

cession to the governorship if necessary. If the Senate leader is incapa-

ble of serving, the Assembly speaker is next in line. (That order of

succession is the reverse of the federal government’s, where the speaker

of the House follows the vice president in the line of succession, and

then the leader of the U.S. Senate.)

The Senate and Assembly also oversee the performance of the exec-

utive branch. This is a natural outgrowth of the Legislature’s role in ap-

propriating taxpayer dollars, and its role (the Senate’s role, at least) in

reviewing and approving appointments to the top positions in executive

agencies.

As part of this responsibility, in the case of “enemy attack or ... di-

sasters (natural or otherwise),” the Legislature has the power “and the

immediate duty” under the Constitution to “provide for prompt and

temporary succession to the powers and duties of public offices, of

whatever nature and whether filled by election or appointment.” The

Assembly has the power to impeach state officials. The Senate, along

with members of the Court of Appeals, sits as a court of impeachment in

such cases.

The Legislature’s sphere of influence extends even into the federal

government, as it enacts legislation drawing districts for the state’s del-

egation to the House of Representatives (subject to gubernatorial veto

and potential override). Particularly in the year or two leading up to

each decade’s redistricting, members of Congress tend to be attentive

and even solicitous to members of the Legislature who may have a

voice in drawing the new lines. The Legislature’s writing of state Elec-

tion Law also governs when political parties hold primaries for offices

that include the presidency; an earlier or later date may give one or

another national candidate an advantage.

Finally, legislators perform constituent service. Especially if they

chair a committee, otherwise occupy a leadership position, or are of the

same political party as the governor, members may be able to help con-

stituents resolve difficulties with state agencies. Legislators also dis-

seminate a great variety of information about state programs. Most

legislators’ offices are well stocked with brochures from state agencies

and other sources such as tourist attractions in the state.
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Limits on Power

For all of that, the full potential powers of the Legislature are seldom

used. For instance, overrides of gubernatorial vetoes are relatively rare,

despite the fact that almost all vetoed bills originally passed both houses

with more than the two-thirds votes needed for override. In Governor

Pataki’s first two terms in office, the Legislature did not override a sin-

gle veto — even though his vetoes targeted, for instance, more than $1

billion in spending the Legislature included in the 1998-99 budget.

Sometimes, legislators work around vetoes by negotiating changes with

the executive branch — but, just as often, a veto is the end of action on a

given issue for that year.

As the previous chapter pointed out, after all, the power of the gov-

ernor is not based only on written law. An effective governor enhances

executive power by appealing to popular opinion. Members of the Leg-

islature, who must run for reelection every two years while the gover-

nor has the comparative luxury of a four-year term, must be particularly

sensitive to such opinion.

Further, the Legislature, while acting as a unit when it passes bills, is

not by nature a unified entity but rather a gathering of various individ-

ual players and groups of interests. Passage of legislation requires, at

the broadest level, action by two separately elected houses. Within each

house are two party conferences, majority and minority. Within each of

the four party conferences are smaller groupings based on shared re-

gional, ideological, or other interests. Like other men and women, leg-

islators think about issues based on their own and their constituents’

political needs, life experiences, biases, and visions of the future. In ad-

dition, interests that oppose a bill have numerous opportunities to block

its passage; proponents must win at each step of the process.

To promote full consideration of legislation before passage, the

Constitution requires that bills be on lawmakers’ desks for three days

before voting. Exception can be made on certification from the gover-

nor that an immediate vote is necessary. During the last day or two of

each legislative session, this provision effectively gives the governor

the power to decide whether last-minute bills can be acted upon. Each

house can bypass the restriction simply by extending its session by a

day or two, but legislative leaders often will not do so unless a

high-priority bill hangs in the balance.
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As noted in Chapter Two, the state Constitution limits the lawmak-

ing power of the Legislature and the governor through the Bill of Rights

and other provisions. In the budgetary area, for instance, the Constitu-

tion restricts the Legislature’s authority to appropriate taxpayer dollars.

Legislators are sometimes criticized for perceived failure to act —

or to act quickly enough — on issues important to some New Yorkers.

To cite one obvious example, the Legislature as an institution receives

widespread criticism (along with the governor) when the state budget is

not enacted on time. Such lack of action reflects the competing interests

that individual legislators face before they make a decision, and that the

two houses as institutions face before they can reconcile the positions of

their members. Those individuals and groups who criticize lawmakers

for failure to act should keep in mind that the Legislature is not de-

signed to act quickly. Perhaps critics can be comforted by reflecting on

other issues the Legislature has not addressed and should not. Different

observers, of course, will have different opinions regarding what those

issues may be.

The other common criticism of the Legislature is that its leaders

have too much power. It’s certainly true that the leaders of New York’s

Senate and Assembly dominate their institutions far more than leaders

in most other states, or in Congress. On the other hand, the leaders are

elected by the members of the Legislature — who have an opportunity

to replace them at least every two years. Senators and Assembly mem-

bers themselves often explain any faults in their institutions with refer-

ence to centralized leadership, the suggestion being that individual

legislators cannot improve things. Their proven ability to replace lead-

ers, and to shape legislative action, proves such claims wrong.

As an independent branch of government, the Legislature has wide

latitude to manage its own affairs. The Constitution provides that “each

house shall determine the rules of its own proceedings, and be the judge

of the elections, returns and qualifications of its own members; (and)

shall choose its own officers.” It also protects members’ speech on the

floor, saying “For any speech or debate in either house of the legisla-

ture, the members shall not be questioned in any other place.” In other

words, statements made in the course of debate may not form the basis

of a libel suit or prosecution in any other tribunal. No legislator may be

arrested during session. The Legislative Law allows either house to

“punish by imprisonment not extending beyond the same session of the

legislature, as for a contempt” anyone who bribes a member, refuses to

give evidence in response to a legislative subpoena, or commits certain
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other offenses. The Penal Law provides other sanctions against

corruption by legislators and other officials.

Still, the Legislature does not have total control of its own affairs.

Items in its own budget are subject to gubernatorial veto (with the same

possibility for legislative override as other measures), although such

vetoes are virtually unknown in recent history. Legislators are also sub-

ject, of course, to enforcement of the laws they enact; members have

been found guilty of criminal offenses for such actions as filing false

claims for travel reimbursement and putting no-show employees on the

payroll.

How Do the Houses Work?

The Senate and Assembly generally meet, in their respective chambers

on the third floor of the Capitol, on two to four days a week from Janu-

ary through June, with sessions more frequent during the last month or

two. The two houses were scheduled to be in session on 65 days in

2006, ending on June 22, according to the joint session calendar both

houses adopted at the start of the year. The two houses adjourned June

23 and planned to return to the Capitol later in the year to act on some

additional issues.

Since the late 1970s, the Legislature has adopted the practice of

never formally adjourning, a change that affects the balance of legisla-

tive power relative to that of the governor. The state Constitution pro-

vides that any bill not acted upon by the governor within 10 days of its

being sent to him (not counting Sundays) automatically becomes law

— unless the Legislature has adjourned. If it has adjourned, the gover-

nor has a “pocket veto,” meaning he can effectively veto the bill simply

by taking no action.

By remaining officially in session, even during periods when mem-

bers do not actually meet, the Legislature prevents a governor from ex-

ercising a pocket veto. One of the Assembly members from the Albany

area — in recent years, Assemblyman John J. McEneny — bangs the

gavel at the speaker’s desk in the Assembly chamber once a week to in-

dicate continuation of session. Similar formalities are followed in the

Senate.

To permit the public to follow its deliberations, the Constitution re-

quires that sessions of the Legislature be open. Section 18 of the
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legislative article, enacted in 1975, gives the Legislature the power to call

itself into extraordinary session upon petition to the leaders of the houses,

signed by two-thirds of the members of each house. Previously only the

governor had the power to call an extraordinary session. (With the later

practice of never adjourning, Section 18 has little practical import.)

On days they are not in session, members are most likely to be in their

districts. There, on any given day, a member might attend one or more

functions addressing or meeting with constituents. Nonsession days may

also bring activities such as hearings on legislative issues and political

party functions. With elections every two years, even many long-tenured

legislators feel the need to “campaign” more or less continually. How-

ever, while many legislators classify their job as full-time, others devote

most off-session days to work in law, business or other fields.

The Legislature operates on several cycles. One cycle is based on

the two-year terms between elections, another on the six months of each

year’s regular legislative session. Each year’s session starts with the

State of the State address by the governor (held, by custom, on the first

Wednesday of the year). When a new Legislature forms every two

years, the legislative slate is clean. Bills introduced during the first year

of a term carry over into the second year, but all bills die at the end of

each Legislature on December 31st in even-numbered years. Each

house has internal rules governing the introduction of legislation, in-

cluding limits on bill introductions during the final weeks of the ses-

sion. For instance, after April 25, 2006, members of the Senate were

limited to introducing 10 bills for the remainder of the session.

Members of the Assembly faced such a limit on and after May 2.

The Rules Committee in each house serves as an arm of the leader-

ship, controlling the flow of legislation, especially toward the end of

session.

The operations of the Senate and Assembly are governed by the

Legislative Law and by internal rules adopted by resolution in each

house. In addition to specifying the leadership positions in each house

and their compensation, the Legislative Law lays out procedural re-

quirements for introducing and passing bills. It provides for internal fi-

nancial controls over the legislative budget, and establishes the

Administrative Regulations Review Commission to monitor executive

agency regulations. The Legislative Law also creates the Legislative

Commission on Expenditure Review, although the commission has not

functioned since 1993 because the two houses stopped funding it that
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year. The commission published widely respected analyses of state pro-

grams. Its elimination represented one of the few times in recent

decades a legislative commission has gone out of business.

The Senate and Assembly’s internal rules are subject to change by

vote of the respective house — unlike the Legislative Law, which can

be amended only as any other statute, by action of both houses and ap-

proval of the governor. The internal rules lay out further procedural

guidelines for action on legislation, set policies on subjects such as af-

firmative action and sexual harassment, and otherwise direct the opera-

tions of the two houses. As with most other elements of the

Legislature’s work, the rules of each house are determined mainly by

the leaders.

How a Bill Becomes Law: The Basics

Any member of the Senate or Assembly can introduce a bill on any sub-

ject. After introduction, the bill must pass at least three major hurdles to
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Bills Introduced and Enacted in New York

Year

Senate

Bills

Introduced

Assembly

Bills

Introduced

Bills

Sent to

Governor

Number (%)

Signed into

Law

1929-30 3,501 4,043 2,127 1,592 (75%)

1939-40 4,428 4,782 2,492 1,843 (74%)

1949-50 5,512 6,405 2,370 1,683 (71%)

1959-60 7,715 9,171 2,592 1,969 (76%)

1969-70 9,497 14,050 2,863 2,203 (77%)

1979-80 9,782 12,289 1,914 1,690 (88%)

1989-90 9,184 12,219 1,782 1,731 (97%)

1999-2000 8,230 10,875 1,441 1,268 (88%)

Source: Mary Ann Ryan-Germani, ed., The New York Red Book 2001-02, New

York Legal Publishing Corp., Albany, NY, 2001.



become law: it must pass in the house of origin, pass in the other house,

and gain approval by the governor or successful override of a guberna-

torial veto. The overwhelming majority of bills must win a vote in at

least one committee before going “to the floor” for a vote by the entire

house. Some go to more than one committee — in the Assembly, for in-

stance, any bill with fiscal impact will go to the Ways and Means Com-

mittee, and those carrying criminal sanctions will go to the Codes

Committee.

Given those hurdles, the odds that any individual bill will become

law are low. Legislators introduce some 10,000 bills in a typical

two-year session.11 With some bills, sponsors have little intention of

pushing for passage, advancing them simply to satisfy a constituent or

interest group. Other bills are understood to be “one-house” bills —

proposals that, for ideological or political reasons, can easily pass one

house but would never be considered by the other. Sometimes the chair

will refuse to bring a bill to a vote in committee, effectively halting its

advance, and the sponsor may be unable or unwilling to persuade house

leaders to overrule the chair’s decision. Generally, the leaders do not

schedule a vote unless they support the bill’s passage.

The Role of the Leadership

A simple rule of thumb in Albany is this: If the leadership in a given

house wants a bill to pass, it will. The question for supporters of any bill

is how to get the Senate majority leader and the Assembly speaker to

want a bill to pass. One way outside supporters attempt to do so is to get

a significant bloc of legislators to ask the leadership and top staff mem-

bers to bring it to the floor for a vote.

The power of the leaders over each house is often described as

near-total. Each leader — along with a few top staff members he ap-

points — plays the dominant role outside the house, communicating

and negotiating positions on the budget and other legislative matters.

The majority leader and the speaker also maintain virtually complete

control over internal matters — they name legislators to other leader-

ship positions and committee chairs, which often makes a difference of
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$10,000 or more in salary. Leaders approve the appointment and com-

pensation of all legislative staff, and designate which office space will

be given to which members.

“Strong legislative leadership has traditionally been considered a

necessity in New York state both because of its large legislative body

and because of its extremely powerful governorship,” according to one

analysis.12

As is true in Congress and other American legislatures, Democrats

and Republicans in each house choose their leaders before electing the

leadership of the entire house. Whichever party has a majority in effect

elects the house leader, who in turn appoints deputies, committee

chairs, other leaders and key staff.

The leader makes decisions on legislation and other matters in con-

sultation with the party conference. Each of the four conferences (mem-

bers of the two parties in each of the two houses) typically gather one or

more times each week the house is in session so conference leaders can

update members on plans for the coming week. At the same time, lead-

ers and rank-and-file members discuss the conference’s position on po-

tentially controversial issues.

Meetings of the two majority conferences are often the most impor-

tant events in determining what will happen on a given issue, particu-

larly one that is controversial. Members usually have some idea of

which direction the leadership is leaning on a particular issue. If several

legislators want a different decision, the conference meeting is their

chance to air the issue. Such discussions affect the outcome of legisla-

tive and budgetary decisions far more often than debates in committee

or on the floor of the house.

Many Albany observers tend to forget that the members elect the

leaders because of the common wisdom that legislative leaders have to-

tal control of their houses. From time to time, one or more members

take action that reminds everyone that the leaders are not elected for

life. In mid-2000, Assembly Majority Leader Michael Bragman at-

tempted to oust Speaker Sheldon Silver. The effort would have required

a majority of the house’s Democratic majority. While a number of other

Democrats said they were unhappy with certain conditions in the
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Assembly, such as the influence of central staff, the Bragman effort

failed. Still, Speaker Silver appointed a committee of members to pro-

pose procedural changes in the house, and some changes were put in

place as a result. At the end of 1994, Republican members of the Senate

decided to oust Majority Leader Ralph J. Marino, who was considered

antagonistic to the governor-elect, George E. Pataki.

More often than not, when the leadership position in either house

opens as a result of retirement or death, two or more members vie for it.

Once in place, however, legislative leaders are virtually never de-

throned. Some pundits call the legislative leadership position “the hard-

est job in Albany to get, and the easiest to keep.”

Another key role for the Senate and Assembly leadership is that of po-

litical leader. Like the leaders of Congress, leaders in the New York Sen-

ate and Assembly shape their conference’s policy agenda, in part to help

lay the groundwork for appealing to voters. They often participate in se-

lecting candidates for seats held by the opposition or where an incumbent

is leaving; in many cases they provide the bulk of the financial and other

support candidates need in an election. When Democrats Hugh Carey

and Mario Cuomo were governor, the Republicans who served as major-

ity leader of the Senate (Warren Anderson from 1973-1988, and Marino

from 1989-94) were often described as the most powerful members of

their party in the state. After Pataki became governor, Silver was recog-

nized as the leading Democrat in New York. For instance, he formally an-

nounced the New York delegation’s vote to nominate Al Gore for

president during the 2000 National Democratic Convention.

Legislative leaders’ political involvement is sometimes seen as a

natural function of working to achieve legislative goals. After all, if the

party in control of one house were to lose control, its legislative agenda

would have little to no chance of passage. Defenders of the status quo in

Albany sometimes use this argument to justify the Legislature’s exten-

sive use of tax dollars to promote members’ popularity and prospects

for re-election.

In addition to the Senate majority leader and the speaker of the As-

sembly, a small number of other legislators hold positions that are espe-

cially important. These individuals are typically viewed as potential

successors to the leader.

In the Assembly, the majority leader is the second-ranking member

of the majority party and oversees floor action, as well as participating

in leadership deliberations and negotiations. The chair of the Ways and
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Means Committee is a key voice in the majority’s decisions and negoti-

ations on tax and spending issues. Another committee with broad re-

sponsibility is the Codes Committee, which reviews all legislation with

any impact on criminal laws. A senior member of the majority party

usually presides over the Assembly’s proceedings from the speaker’s

chair on the podium.

The lieutenant governor is charged by the Constitution with presid-

ing over the Senate; in a typical year, she or he might actually do so on a

dozen or fewer occasions because of other responsibilities. The deputy

majority leader for legislative operations manages floor action. The

chair of the Finance Committee is another key leadership position in the

Senate, like that of the Ways and Means chair in the Assembly.

One way the leaders exercise control is through legislative staff. All

employees serve at the pleasure of the majority leader in the Senate and

the speaker in the Assembly. Members generally receive a fairly limited

budget for their personal staff — for newer legislators who are not com-

mittee chairs, typically two to three assistants in Albany and a similar

number in the district office. Chairmanships and other leadership posi-

tions usually come with additional staff. These assistants are often hired

and assigned by the leaders or their top staff members.

The highest-ranking legislative staff members have more influence

than most lawmakers, a source of periodic rancor among members. The

leader in each house typically has two to four aides with whom he

works especially closely. These generally include the leader’s counsel

and/or chief of staff, the top fiscal advisor (secretary to the Senate Fi-

nance or Assembly Ways and Means Committee), and the communica-

tions director. In conjunction with the house leadership, the counsel or

chief of staff oversees preparation of legislation, negotiation with the

other house and the governor’s staff on nonfiscal issues, and scheduling

of bills for floor action. Given the nature of the Legislature, each of

these individuals’ duties may involve political counsel. The leader gen-

erally will also have one or more political aides whose chief responsi-

bility is to help members win re-election by assuring passage of popular

legislation, assisting with constituent services, encouraging legislative

staff to spend personal time on campaigns and otherwise promoting

preservation of the majority.

Normally, as mentioned earlier, the leaders decide what happens in

each house on any given day, and use the formal process to implement

their decisions. The process sometimes trumps other considerations,
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however. Near the end of the 2000 Senate session, a bill to ease the tax

burden on railroads did not pass because the printed bill was not at the

desk of the Senate clerk when the time came to vote on it. The bill had

already passed the Assembly, was agreed upon for Senate passage, and

was supported by Governor Pataki. Senate Majority Leader Joseph L.

Bruno had made a commitment to members that he would not keep the

session going beyond a certain time. When the time came and the bill

had not been printed and copied, the Senate adjourned. The bill

remained in limbo until 2002.

Leaders also control when bills that have passed both houses go to

the governor, with the house that passes a bill first controlling such tim-

ing. Assembly rules provide that bills passed by both houses, and re-

turned from the Senate to the Assembly before May 1, be sent to the

governor within 10 legislative days. Bills returned from the Senate in

May must be sent to the second floor within 30 days, and those received

in June or later transmitted within 45 days. The Senate has no such re-

quirements for bills under its control.

In committee, chairs and their staffs typically will not bring a bill to

a vote unless it has sufficient votes to pass. On occasion, more often in

the Assembly than in the Senate, bills will come up in committee when

one or more supporters are absent, and united opposition will defeat the

bill. Leaders have the power to change or add committee memberships

at will. In 2006, Speaker Silver added three members to the Assembly

Judiciary Committee just before the panel was to vote on a bill to limit

“double dipping” by local-government employees who collect both

jury awards and disability benefits for on-the-job injuries. The bill was

opposed by trial lawyers, a favored constituency in the Assembly, but

the Judiciary Committee appeared ready to approve the bill. The three

new members — Ronald Canestrari, Deborah Glick, and Catherine

Nolan — voted in the negative, and the committee defeated the bill. The

move sparked criticism as a stifling of democracy, but the leadership —

with the support of individual members — carried the day.

The Committee System

As it does in Congress and most other state legislatures, the committee

system serves several important functions in Albany.

It organizes consideration of, and preliminary action on, most bills.

A proposal dealing with curricula in public schools, for instance, is
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automatically referred to the Education Committee in each house.

Members of committees, and the staff that leadership assigns to them,

develop expertise in both the substance and political aspects of

particular subject areas.

The committees also screen bills so that every member does not

have to deal with each of the 10,000 or so bills introduced in a typical

two-year session.

Allocation of chairmanships at the start of each two-year legislative

term is a key part of the leaders’ responsibility to distribute policy influ-

ence and leadership stipends. Loyalty to the leader, seniority, geographic

distribution, and other factors come into play in such allocations.

As of 2006 session, the Senate had 31 committees. The Assembly’s

website listed 42 committees (although that number included groups

such as Majority Program and Steering which were not legislative com-

mittees in the traditional sense). Most of the committees are similar in

both houses, reflecting the policy areas historically addressed by the Leg-

islature and the structure of executive agencies — from Agriculture to

Labor, Banks to Social Services, Judiciary to Local Government. Other

committees reflect issues of particular interest to one house. The Assem-

bly has a Committee on Libraries and Education Technology; the Senate

has no analogous panel. Some committees that are essentially the same in

both houses have different names to reflect different emphases — for ex-

ample, the Committee on Corrections in the Assembly, but the Commit-

tee on Crime Victims, Crime and Correction in the Senate.

A dozen or so joint legislative commissions focus on special issue

areas. One granted particular powers by statute is the Administrative

Regulations Review Commission (for additional information, see

Chapter Six). Other commissions examine areas such as health-care fi-

nancing, science and technology, solid waste management, and devel-

opment of rural resources. For instance, the Legislative Commission on

Government Administration conducted detailed research on conference

committees before the Senate and Assembly used that approach to work

on the budget in 1998. While the commissions are created by law with

joint membership from the two houses, in practice the staff is in effect

an extension of the central staff for one house. The Government Admin-

istration, Solid Waste Management and Tax Study commissions, for in-

stance, are in effect controlled by the Assembly; those dealing with

Critical Transportation Choices and Rural Resources are run by the

Senate. Exceptions to one-house control are the regulations review
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commission and the Legislative Task Force on Demographic Research

and Reapportionment. Both have co-chairs from the two houses, and

both are involved in work that the leadership and members of each

house consider important.

Beyond committees and commissions, each house organizes less

formal groups known as task forces, caucuses, subcommittees or the

like. The Assembly, with its larger membership and broader range of in-

terests, has more of these groups, including the Black, Puerto Rican and

Hispanic Legislative Caucus; the Democratic Study Group, which ex-

amines legislation from a liberal/progressive perspective; the Legisla-

tive Women’s Caucus; and task forces on the homeless, New

Americans, the Mohawk Valley, people with disabilities and univer-

sity-industry cooperation. Senate groups include the Special
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Why Hearings Are Valuable

Michael J. BeVier, a former staff member in the California Legislature,

wrote a book about his experiences in the mid-1970s trying to pass leg-

islation creating a new housing program (an idea modeled on New

York State’s Housing Finance Agency). One of the steps to building sup-

port for the plan was holding a public hearing. BeVier explained the

need for the hearing this way:

I suppose an ostensible purpose of such hearings is to serve as a forum

in which citizens can directly express their opinions to the Legislature,

but there is not enough time in a day or two or even three to provide any

kind of reliable survey of the state’s eight million voters.… In short,

hearings serve as a cumbersome and awkward forum for exchange of

information between legislators and constituents. They do have some

value as a symbolic gesture indicating the desire of the Legislature to

elicit opinions from the citizenry and emphasizing the importance of

communication between representatives and the people they are

elected to represent. More important for our purposes, though, was the

public exposure which hearings would provide the committee mem-

bers. We wanted the members to be publicly associated with the issue

of housing, believing this would increase the amount of real support we

could get from them when housing finance agency legislation was

introduced.

Michael J. BeVier, Politics Backstage: Inside the California Legislature, Temple University
Press, Philadelphia, PA, 1979; p. 40.



Committee on Arts and Cultural Affairs, and the Subcommittee on the

Long Island Marine District.

Committees and task forces often use public hearings to gather in-

formation on, and attract attention to, issues they consider important.

“At the institutional level, hearings may allow the legislature to protect

its prerogatives, often by asserting itself in its relationship with the ex-

ecutive. From a partisan perspective, hearings are opportunities for the

parties to develop and advance alternative policy agendas. And finally,

hearings provide a platform upon which individual politicians may

build their careers.”

Conference Committees:

What Was Old Is New Again

In 1995, with new leadership in both houses (Sheldon Silver took office

as Assembly speaker in early 1994, and Joseph L. Bruno became Senate

majority leader in January 1995), the Senate and Assembly used a con-

ference committee to resolve differences over legislation for the first

time in several decades. The state’s first Constitution called for confer-

ence committees “whenever the assembly and senate disagree,” with

members to be chosen by ballot. Albany used the process during the

early 1900s and as late as 1938, according to research by the Legislative

Commission on Government Administration. Senate-Assembly rules

included provisions governing use of conference committees until

1980. In 1995, renewing the process to negotiate a bill raising the speed

limit on portions of the Thruway, the two houses reinserted a rule gov-

erning appointment and operation of conference committees. One dif-

ference from the previous procedures: a lesser role for minority

members. The 1995 rule requires that “at least one member shall repre-

sent the minority in each House”; the previous rules specified at least

two minority representatives from each house.

The Legislature again used conference committees in 1996 to reach

compromise on legislation establishing mandatory minimum maternity

care coverage, giving residents of small city school districts the right to

vote directly on school budgets, and creating a state registry of pesti-

cides. In 1997, a conference committee negotiated agreement on the

Power for Jobs program delivering low-cost electrical power for

economic development.
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Conference committees have also used in the budget process in re-

cent years. Some longtime critics of Albany’s legislative processes

hailed the budget conference committees as an important step toward

greater democracy at the Capitol. Public discussions among members

of the committees, though, were limited to arguments in favor of previ-

ously stated positions or scripted announcements of agreements that

had been made privately by the leaders.

The Minority: An Important Voice

As the common wisdom has it, few things in Albany are more discour-

aging than being a minority-party legislator. The majority party in each

house controls most of the things that are important to lawmakers: fund-

ing for local projects, action on bills, office space, the budget for staff

and equipment, even the communities that will be included in a given

legislative district.

One thing the majorities do not control, however, is ideas. At their

best, minority parties in New York’s Legislature or any other serve as

sources of new policy proposals that may not emerge from the majority

because of ideological differences, adherence to tradition, or inertia. Dur-

ing the 2000 budget negotiations, for instance, the Senate Democratic

Conference advocated elimination of the state’s “marriage tax penalty,”

under which married couples pay more than the same individuals would

if they were not married. Senate Republicans, who were in the majority

and thus in a position to negotiate the budget with Governor Pataki and

the Assembly Democratic majority, had previously advanced a broad

package of other tax cuts, including a deduction for college tuition and

elimination of a tax on electricity. After Senate Democrats proposed re-

peal of the marriage penalty, the Assembly majority included a similar

proposal in its budget program — and the proposal was enacted into law.

Similarly, the Assembly Republican conference tends to advocate

stricter criminal penalties than the Democratic majority. From April

through mid-June 2000, Assembly Republicans attempted to apply po-

litical pressure on the majority party with a stream of press releases and

other efforts. At the end of session, the governor and the two majority

conferences agreed to several major new crime bills.

It’s often impossible to say precisely why a given issue gathers

enough political momentum to propel a legislative proposal into law.

It’s clear, though, that advocacy by the minority party can play a role.
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Members of the majority party know that their term is for only two

years. In particular, those who come from “marginal” districts — those

where either party might win — are sensitive to potential criticism that

they are not reflecting the will of their constituents. They also know that

action during the legislative session — or lack of action — is fair game

during electoral campaigns.

Minority parties in the Legislature develop more than ideas; they de-

velop people. Governor Pataki’s service in state government began in such

a role: He was a member of the Assembly minority for eight years before

moving to the Senate and then the Executive Mansion. Comptroller Mc-

Call was elected to two terms in the Senate minority before serving as com-

missioner of the state Division of Human Rights. When control of the

governorship moves from one party to the other, the new administration

commonly looks to legislative staff for expertise — for instance, Governor

Pataki appointed former legislative staff members to key positions in the

Labor, Environmental Conservation, and Insurance departments.

A “Professional” Legislature

Political scientists often characterize state legislatures by their degree

of “professionalism,” which typically is meant to include elements such

as length of session, size of legislative staffs, and lawmakers’ salaries.

One study of conditions in legislatures in the late 1980s found that,

combining the three factors, New York’s was the most professionalized

legislature in the country; those in Michigan, California, and Massa-

chusetts were not far behind.13 As of 2003, National Conference of

State Legislatures data showed New York’s Senate and Assembly had

by far the largest combined payroll, with 3,428 staffers. California, with

fewer legislators and a population 84 percent larger than New York’s,

managed with 2,359 legislative staff.

Up to a point, larger staffs, longer sessions and higher salaries

strengthen the Legislature’s ability to function as an effective and inde-

pendent component of the policy making arena. Political scientists

agree that state legislatures in virtually all the 50 states are more profes-

sional today than a generation ago.
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Among other effects, those changes have helped produce more leg-

islation — at least, more proposed legislation. As Table 1 earlier in this

chapter shows, the number of bills introduced in the two houses has

roughly doubled since the mid-20th century, although the number en-

acted into law is approximately the same. More time that legislators

spend on the job, and more staff to provide assistance, mean greater op-

portunity to turn ideas into draft legislation. Critics say the result is sim-

ply wasted taxpayers’ dollars. As mentioned earlier, it’s clear that many

bills are introduced with no expectation of further action. It can also be

said, though, that the Legislature is supposed to consider a wide variety

of ideas for changing state government and public policy. Perhaps the

additional cost of printing thousands of extra bills (a small part of the

Legislature’s budget) is worthwhile, if the process surfaces good ideas

that might otherwise be lost.

The growing professionalization of legislatures in New York and

other states has a political impact as well. “By providing more institu-

tional resources to members, professional legislatures serve to reduce

the impact of other variables (for example, presidential coattails or a

poor economy) on election outcomes.”14 That’s one key reason both the

Senate and Assembly have maintained one-party control for three de-

cades. The relatively high pay and strong-incumbency aspects of New

York’s Legislature give it one of the lowest rates of turnover — through

both retirement and losses on Election Day — in the country.

In New York, professionalization of the Legislature began exerting a

dramatic impact in the 1960s. Both houses began to hire more staff,

starting with the fiscal committees. Over two decades or so, the combi-

nation of more expert staff, longer-tenured members, and other changes

gave the Legislature more of an equal footing with governors. By the

1970s, roughly one in four lawmakers officially listed their occupation

as legislator; by 1988, more than half did so. (In some cases, the change

of publicly identified career may reflect what members perceive as a

good image to project to voters.)

Several observers have suggested that professional state legislatures

may have different effects on the recruitment patterns of Democrats

compared with Republicans. The argument is that Republicans find

full-time legislative service less enticing because they are more likely

to have more lucrative positions in the private sector. For Democrats in
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more professional legislatures, “legislative service now becomes an at-

tractive career, probably better compensated and more highly regarded

than their present careers.”15

Who Are They?

Members of the Legislature Today

The state Constitution requires that each member of the Legislature be a

U.S. citizen and have lived in the state for at least five years before tak-

ing office. Senators and Assembly members must have lived in the dis-

trict they represent for at least a year. Exception is made in the first

election after a redrawing of district lines; in that case, members must

have lived for a year in the county that contains the district.

Some members have made a career out of the Legislature. Assem-

blyman Richard N. Gottfried of Manhattan was first elected in 1970, at

the age of 23, while a student at Columbia Law School. Others come to

the Senate or Assembly well into middle age, or even after retiring from

an earlier career. Many — though by no means all — members have

been elected to local office at the municipal or county level. In the past

decade or so, a number of legislative staff members have sought and

won election when the incumbent for whom they worked has left office.

As of 2006, women accounted for 22.6 percent of the members of

the Legislature, the same as the average for all states. Some 21 percent

of New York lawmakers were black or Hispanic, nearly double the av-

erage nationwide. At this writing, neither house has ever elected a

woman or racial-minority member to its top leadership position. David

Paterson became the first member of a racial minority to become minor-

ity-party leader in either house, elected Senate Democratic leader in

November 2002.

While serving in the Legislature, members may not hold any other

elective office except as delegate to a constitutional convention. They

may not be appointed to any office that was created, or had its salary in-

creased, during their legislative term.

Starting in 1999, members received a base salary of $79,500 a year

(payable, under the Legislative Law, every other week). Under a
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Elements of Legislative Life

Salary, 2004

Average

Session Days,

1996-97

Total staff,

2003

Alabama $1,050 103 496

Alaska 24,012 128 449

Arizona 24,000 96 682

Arkansas 13,751 55 493

California 99,000 264 2,359

Colorado 30,000 119 385

Connecticut 28,000 119 539

Delaware 34,800 177 131

Florida 29,916 66 1,803

Georgia 16,200 72 823

Hawaii 32,000 105 652

Idaho 15,646 68 183

Illinois 55,788 133 906

Indiana 11,600 133 307

Iowa 21,380 110 370

Kansas 9,214 135 340

Kentucky 16,468 52 628

Louisiana 16,800 119 739

Maine 9,555 152 190

Maryland 31,509 90 965

Massachusetts 53,380 363 935

Michigan 79,650 351 1,153

Minnesota 31,140 105 684

Mississippi 10,000 109 195

Missouri 31,351 128 349

Montana 6,758 54 247

Nebraska 12,000 131 239
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Elements of Legislative Life (Continued)

Salary, 2004

Average

Session Days,

1996-97

Total staff,

2003

Nevada $7,800 84 498

New Hampshire 100 165 165

New Jersey 49,000 364 1,265

New Mexico 0 45 648

NEW YORK 79,500 193 3,428

North Carolina 13,951 125 629

North Dakota 12,625 48 124

Ohio 54,942 360 506

Oklahoma 38,400 129 433

Oregon 15,396 87 465

Pennsylvania 66,204 347 2,947

Rhode Island 12,286 256 454

South Carolina 10,400 162 421

South Dakota 6,000 67 75

Tennessee 16,500 123 284

Texas 7,200 70 2,268

Utah 5,400 44 181

Vermont 10,349 139 82

Virginia 18,000 53 682

Washington 34,227 82 826

West Virginia 15,000 60 410

Wisconsin 45,569 365 756

Wyoming 3,250 36 114

Sources: Salaries, CQ’s State Fact Finder 2005; session days and staff, Politics in

The American States: A Comparative Analysis; legislative staff, National Confer-

ence of State Legislatures.



measure enacted in 1998, along with the most recent pay raise, legisla-

tors are not paid after the first day of the state fiscal year until both

houses have acted on that year’s Executive Budget.

Most legislators also receive what the Legislative Law calls an “al-

lowance” for serving as “an officer” or in “special capacity.” Such al-

lowances are more familiarly known as “lulus,” because they were

originally considered payments in lieu of expenses. The largest stipends

go to the majority leader in the Senate and the speaker of the Assembly;

each receives $41,500 on top of the base salary. The smallest extra al-

lowance is $9,000, payable to ranking minority members of several

committees in each house.

Under the salary schedule included in the 1998 legislation, and still

effective in 2006, the Senate has 87 stipends. That’s more than enough

for each of the 61 senators to receive a special allowance; the Legisla-

tive Law prohibits any member from collecting more than one. The As-

sembly has 108 stipends available. All told, 169, or 80 percent, of

legislators are eligible for one of the additional payments.

Members receive an allowance, determined by the leadership, for

staff and other expenses. Leadership also assigns office space in the

Capitol or the Legislative Office Building in Albany; members are free

to choose where to locate their district offices but receive a fixed

amount to spend on rent. Some high-ranking members are assigned a

state automobile, and may have a staff member who serves as driver

(but has a different title, such as community-affairs assistant).

In recent years, many legislators have effectively augmented their

compensation by using campaign donations to pay for personal ex-

penses. Cars, meals, and cell phones are typical examples. The reform

organization Common Cause reported that one senator, Martin Connor,

spent $11,966 of campaign funds on a parking space “located over two

miles from his district office in Manhattan but just one block from his

Brooklyn residence.”16

Members of the Legislature often move to higher political office, in-

cluding that of the governor. The Assembly, for instance, has seen 18 of

its members become governors of New York (Governor Pataki being

the most recent), eight become U.S. senators, four become
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vice-presidents, and two (Millard Fillmore and Theodore Roosevelt)

become president.

Representative Democracy = Politics

If understanding the Constitution and key statutes is essential to under-

standing the Legislature, so, too, is an awareness of the political imper-

atives that are always a reality in a representative democracy.

Members of the Senate and Assembly go before the voters every

two years. Their re-election rate is extraordinarily high — in many elec-

tion cycles, not a single incumbent is defeated at the polls, and critics

have said that turnover of seats in Albany was less than that in the Polit-

buro of the former Soviet Union. Still, rejection of incumbents does

happen. Sometimes, a legislative seat held by a member of one party is

taken by a challenger from the other party; in other cases, a member of

the same party defeats an incumbent in an intra-party primary.

Average Length of Service in the Legislature (Years)

Senate Assembly

1960 7.9 8.2

1970 8.0 6.7

1980 8.6 6.8

1990 13.0 10.5

2000 15.8 11.4

Source: The Modern New York State Legislature, Benjamin and Nakamura, 1991;

2000 data from The New York Red Book, 1999-2000.

In fact, a sitting speaker of the Assembly, Stanley Steingut, lost his

seat as a result of a Democratic party primary defeat in his Brooklyn

district in 1978. Speaker Steingut ran in the general election on the Lib-

eral line, but lost to the Democratic candidate, Moses Weinstein. In an

interview years later, Steingut explained his defeat this way: “I didn’t

do anything (to campaign). If I had done in the primary what I did in the

election I would have won that very easily.… I was there too long. My

voting record and the things I stood for, my positions — the death
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penalty, abortion, the other legislative initiatives I was involved with —

were no longer very popular in my district.”17

If the most powerful member of the Assembly can lose an election,

is it any wonder that legislators run scared?

Members of the Legislature respond to the electoral imperative in

every way they can. They work to bring home the largest possible share

of the state budget through school aid and “member items” for local

capital projects and community groups. They make sure to communi-

cate a positive message to voters through legislative newsletters and by

seeking favorable coverage in the hometown news media. They arrange

to have buildings named after them, such as the Joseph L. Bruno Sta-

dium in Troy, and the Senator Mike Nozzolio Soccer Complex in Web-

ster. They reach out to important constituent groups, whether those are

issue-oriented, ethnic, religious, or other organizations. Often they play

a major role in their local political party, which can help solidify

partisan support and reduce the possibility of intra-party challenges.

Most importantly, as far as the state as a whole is concerned, mem-

bers of the Senate and Assembly respond to political influences through

legislation. They are there, after all, to represent voters’ wishes. In re-

cent years, leaders and rank-and-file members in both houses have

modified policy positions in response to changing political

circumstances.

In 1995, for instance, Governor Pataki took office promising to re-

duce state spending and cut personal income taxes dramatically. One of

his major spending targets was Medicaid. The Democratic majority in

the Assembly opposed the Medicaid reductions and sharply criticized

the Pataki tax plan as benefitting wealthy New Yorkers at the expense

of the needy. Ultimately, though, most of the governor’s proposed tax

cuts were enacted, as was a smaller program of reductions in Medicaid

funding for hospitals and other institutions. (The Assembly proposed,

and the governor and the Senate embraced, a major expansion of

Medicaid four years later.)

During the 2000 session, the Republican majority in the Senate ap-

proved several major bills that many of its members had opposed and

Democratic sponsors had pushed — measures promoting gun control,
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tougher criminal penalties for “hate crimes,” and creation of a public

database on disciplinary actions against physicians.

In a representative democracy, legislators are assumed to represent

their constituents, but this can get complicated. Richard Fenno has the-

orized that various constituencies can be pictured as a set of concentric

circles, some closer to the lawmaker than others. The largest is the geo-

graphic constituency — all the residents of the member’s district. Even

the most popular legislators know that they will not win every resi-

dent’s vote, for a number of reasons (for instance, some voters will vote

only for one party). Thus elected officials often think, Fenno says, in

terms of the reelection constituency, made up of known or potential

supporters. This list starts with registered voters in the same political

party and may include residents of the legislators’ hometown and mem-

bers of particular community or interest groups with which the member

has been active or friendly. A subset of the re-election constituency is

the primary constituency, the legislator’s strongest supporters or loyal-

ists. Finally, there is the personal constituency, the political confidants

and advisors and close personal friends.18

Getting Elected

Compared with other states, New York ranks high in the proportion of

races where both parties nominate a candidate, but low in the propor-

tion of those where both candidates have a realistic chance of winning.

From 1968 through 1995, some 90 percent of legislative races in the

Empire State offered voters a candidate from at least two parties; only

four states ranked higher. On the other hand, only 22 percent of races in

New York were considered “competitive,” with the loser receiving at

least 40 percent of the vote; New York ranked 33rd in this measure-

ment.19 In the November 2000 legislative elections, only one incum-

bent lost, while 195 were re-elected (several others did not seek

re-election). Why do so many candidates run in elections they know

they are likely to lose? One answer: New York’s large public sector

gives political party leaders more power to reward losing candidates

with jobs or other favors.
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As part of its growing professionalization, the New York Legislature

has added some elements that often help incumbents win reelection. For

instance, communication with constituents is itself highly

professionalized, with trained staff available to work on newsletters,

brochures on special topics, and even television shows broadcast on lo-

cal cable stations. Incumbents hold fund-raising receptions near the

Capitol — some within the state’s own Empire State Plaza — hours af-

ter legislative session. Challengers to incumbent lawmakers often criti-

cize these and other institutional provisions that enhance incumbents’

chances of re-election.

Fundraising for campaigns — perhaps more important now than

ever — includes extensive centralized efforts by the party conferences.

The Senate Republican Campaign Committee and the Democratic As-

sembly Campaign Committee, as the political arms of the majority con-

ferences, can make available hundreds of thousands of dollars to a

candidate in an important race. The campaign committees for the Sen-

ate Democrats and Assembly Republicans — the two minority parties

— do not raise as much money, but can still provide significant funding

and technical assistance.

Ultimately, of course, the voters decide who will represent them in

Albany’s halls of power. That means it is they who are responsible for

the men and women serving in the Senate and Assembly, and the laws

they produce.
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Chapter Six

THE JUDICIARY

A judicial system that is independent of the executive and legislative

branches — and yet accountable to those elected officials and, through

them, to the people — is a basic part of democratic government in

America. Article VI of the state Constitution guarantees New Yorkers

such an independent, accountable judiciary.

Key points:

� While federal courts receive more attention, state

courts adjudicate most cases — more than 4 million a

year in New York.

� In recent decades, authority over the court system has

moved incrementally from the local level to Albany.

� Still, the system's basic structure is largely the same

as a century ago, and judicial leaders have asked the

Legislature repeatedly to streamline the trial courts.



It is no idle boast to say that the Empire State has been a leader in es-

tablishing judicial policy and process throughout the history of the

United States. George Washington appointed John Jay, a New Yorker

and one of the leading figures in establishing the state’s first Constitu-

tion, as the nation’s first chief justice in 1789. Two others from the Em-

pire State — Charles Evans Hughes and Harlan F. Stone — served

consecutively as chief justice from 1930 to 1946, a period of key deci-

sions in the development of modern American government. Eleven

other New Yorkers have been associate justices, including historic

names such as Benjamin Cardozo and Thurgood Marshall and current

Justice Ruth Bader Ginsburg. The total of 14 New Yorkers who have

served on the high court is greater than that for any other state.

Rulings in the state’s own courts have long influenced decisions in

federal and other state courts. Throughout much of the 20th century, in

particular, New York State’s pre-eminence in business and industry

helped set the stage for its Court of Appeals to become a national leader

in developing commercial and business law. One study ranked New

York’s high court along with those in California and New Jersey as state

courts that “stand out from the rest” in judicial activism — a combina-

tion of policymaking and overturning statutory provisions enacted by

legislatures and governors.1

Today, New York’s courts deal with well over 4 million cases each

year, including those in town and village courts — an average of more

than one case for every five New Yorkers.

“The subject matter of this caseload is as broad as human experience

itself: from suits over sophisticated financial transactions to disputes

over simple leases; from homicides to charitable trusts; from litigation

involving the breakup of families to cases creating new caring homes

for children,” Chief Judge Judith Kaye wrote.2 Effects of the courts’de-

cisions range from relatively small fines for traffic violations to

life-changing outcomes in criminal, family, and other cases. Many indi-

viduals involved in these cases find that the actions of the court system

have a much greater impact on their lives than any decisions by the gov-

ernor or the Legislature. And some decisions by the Court of Appeals

can have an impact equal to major legislation.
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Given the continually changing nature of government, it’s no sur-

prise that New York’s courts have evolved over two centuries. Long-

standing debates over whether judges should be elected or appointed,

and what the most efficient structure of the various courts might be,

have made “court reform” one of the most familiar phrases to anyone

who pays attention to policy debate in Albany. (The phrase, of course,

means different things to different people.)

Still, the basic structure of the judiciary has remained largely the

same for well over a century. Cases are heard by judges and juries in

communities across the state. Appeals can be taken to multi-judge

courts sitting in regional centers, with the possibility of ultimate appeal

to the state’s highest court, the Court of Appeals, across the street from

the state Capitol in Albany.

In the latter half of the 20th century, authority over the court system

moved incrementally from the local level to Albany. Administrative

control of the courts is under the ultimate authority of the chief judge,

through a chief administrator of the courts (known as the chief adminis-

trative judge, if the appointee is a jurist). Yet the court system is not

analogous to an executive-branch agency where the chain of command

and responsibility is strictly hierarchical, up through the agency com-

missioner to the governor. Responsibility for on-site management of

the trial courts is vested in local administrative judges. Individual

judges on the Court of Appeals also have important responsibility be-

yond writing and voting on opinions. For instance, each judge reviews

requests from convicted criminals for permission to appeal to the court.

This chapter reviews the types of cases heard in state courts as op-

posed to the federal courts; summarizes the structure of New York’s

court system, including its “absurdly complex” mix of trial courts; de-

scribes the many responsibilities of the Court of Appeals; examines the

powers of the courts and checks on those powers; and describes the

roles played by judges and jurors.

State Courts:

The Mainstream of the U.S. Judiciary

The U.S. Supreme Court, with its majestic building in the nation’s capi-

tal and legal pronouncements that are sometimes treated as if handed
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down from Olympus, often comes to mind when the subject is the

American judicial system.

Yet all of the federal courts — which also include the trial courts,

known as district courts, and mid-level federal appeals courts — are the

venue for only a small minority of cases nationwide. In terms of num-

bers, at least, state courts are where the action is. The 4 million-plus

cases heard each year in New York courts alone are more than 10 times

the entire caseload in federal courts nationwide.

Have a problem with your landlord or tenant? If you want to sue,

you’ll probably apply to state court. If you are charged with a crime, the

case will likely be heard in a state court. The same is true if you leave an

estate large enough to be reviewed by a judge, if you and your spouse

decide to divorce, or if your company sues or is sued by another

business.

Federal courts have a limited area of “original” jurisdiction — areas

where they are the first to hear a case (outlined later in this chapter).

They do not exist as higher authorities to which someone dissatisfied

with the decision of a state court can automatically appeal. In rare cir-

cumstances, a case will start in a state trial court, wind its way to the

highest state court, and then make its way through the federal courts. In

these instances it’s very likely that the federal case will be based on dif-

ferent issues than the state case — turning on a federal statute that does

not exist at the state level, for example. Where the determining factor is

state law or a state constitution, the federal courts generally will decline

to hear the case, leaving the state courts’ decision as the final word.

Some cases can be heard in either state or federal courts. Bank rob-

bery, for instance, violates both state and federal laws and can be prose-

cuted at either level. As Congress enacts more federal crimes from year

to year, the number of areas with dual potential for prosecution grows.

Structure of the Courts

The courts in New York and other states, like those at the federal level,

fall into two broad categories: trial courts, and appellate courts.

Trial courts provide legal forums for both criminal cases, which es-

tablish whether a person accused of an offense is legally guilty; and

civil cases, which resolve disputes between private or public parties —

individuals, businesses, government agencies, and other organizations
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— over noncriminal matters. In 2004, New York trial courts, excluding

town and village courts, disposed of about 1.6 million criminal cases

and 1.4 million civil cases (see table on page 138). The facts of such

cases are usually determined by a jury, although judges make the deter-

mination in some trials. (Family and surrogate’s courts brought the

state-system total to 3.7 million dispositions.)

Appellate courts hear appeals from decisions of trial courts. The

“loser” in a lower court does not automatically go on to appellate court,

as evidenced by the fact that the state’s appeals courts disposed of some

19,600 cases in 2004 — a fraction of 1 percent of the trial court case-

load. The jurisdiction of the Court of Appeals is limited and, on appeal,

the scope of review is generally limited to questions of law. Judges gen-

erally give preference to cases that have the broadest impact or are most

likely to establish important precedents for other cases.

The Constitution on the Courts

Much of the current Judiciary article of New York’s Constitution was

adopted by statewide referendum in November 1961, replacing sec-

tions adopted in 1925 and amended numerous times. In both years, pro-

posed changes emerged from the Legislature, not through a

constitutional convention. The 1961 changes included creation of a

“unified court system,” in name at least, and elimination of eight types

of trial courts.

Reflecting the complicated nature and convoluted historical devel-

opment of the state’s court system, the Judiciary article is the longest in

the Constitution, making up more than 11 pages of the 47-page docu-

ment printed by the state Department of State. (The Legislature article

is 3½ pages and the Executive, barely more than one.) While the judi-

cial system is designed to be nonpolitical, judges and attorneys histori-

cally have been well represented in the making of New York’s

Constitutions and statutes. Much of the detail of the Judiciary article re-

flects efforts over the decades “protecting some judges and courts from

encroachments by other judges and courts, and keeping them in their

places.”3
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The article does not directly establish the state’s highest court, the

Court of Appeals, which was founded in 1846, but says “The court of

appeals is continued.” The court is to consist of the chief judge and six

associate judges. Each serves a term of 14 years, and may be reap-

pointed. Five members constitute a quorum, and a majority of four can

issue decisions.

The governor appoints members of the Court of Appeals with the

advice and consent of the Senate from among candidates recommended
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Filings and Dispositions in the Trial Courts, 2004

Criminal Courts Filings Dispositions

Supreme and County Courts 63,217 60,445

NYC Criminal Court 786,540 686,550

City/District Courts Outside NYC 702,079 669,921

Parking Tickets 153,533 139,276

Criminal Subtotal 1,705,369 1,556,192

Civil Courts

Supreme Courts 415,132 434,675

NYC Civil Court 756,852 561,715

0 City/District Courts Outside NYC 292,925 279,485

County Courts 30,333 30,416

Court of Claims 1,694 1,729

Arbitration Program 21,387 17,499

Small Claims Assessment Review 85,324 42,933

Civil Subtotal 1,582,260 1,368,452

Family Courts 695,842 704,348

Surrogate’s Courts 145,749 119,702

Total 4,129,220 3,748,694

Source: New York State Unified Court System, Twenty-Seventh Annual Report of

the Chief Administrator of the Courts, Albany, NY, 2004.



by a bipartisan Commission on Judicial Nomination, which must con-

sider such candidates “well qualified.”

In case of temporary disability of any judge on the Court of Appeals,

the court itself may designate any justice of the state Supreme Court to

serve as associate judge. The court may also ask the governor to name

up to four Supreme Court justices to serve as associate judges on the

Court of Appeals if a case backlog makes it impossible for the court to

hear and dispose of cases “with reasonable speed.” When such addi-

tional judges sit on the hight court — which has not occurred in recent

years — no more than seven may participate in any case.

The Commission on Judicial Nomination is to have twelve members

— four appointed by the governor, four by the chief judge, and one each

by the four leaders of the Legislature. The governor appoints the chair,

who traditionally plays a strong leading role in selecting candidates. The

commission is intended to be insulated from partisan politics; no member

can hold office in any political party, and among the four appointments of

the governor and the chief judge, no more than two in each group can be

from the same political party. The commission must also include at least

four representatives who are lawyers, and four who are not.

Judges must retire by the last day of December the year they turn 70.

If they are able, retired judges of the Court of Appeals and of the Supreme

Court may be certified for service as Supreme Court justices for two-year

periods until the last day of December in the year they reach 76.

The Judiciary article limits the jurisdiction of the Court of Appeals

to questions of law except in extraordinary circumstances: “where the

judgement is of death,” and where the Appellate Division changes a

lower-court ruling based on finding of new facts.

Jury trials are guaranteed by the Constitution’s Bill of Rights. That

article also allows defendants to waive the right except in cases where

the penalty may be death. The Constitution generally requires that felo-

nies be tried before 12-person juries. In nonfelony cases, the Judiciary

article authorizes the Legislature to provide that juries in any court of

original jurisdiction may be six or 12 persons.

A 10-year requirement for membership in the bar applies to justices

of the Supreme Court and the Court of Claims as well as the Court of

Appeals. Judges in the other courts must have been admitted to the state

bar for at least five years, or a greater number that the Legislature may

determine. The Legislature has imposed a 10-year requirement on Fam-

ily Court judges, surrogates, and judges of the New York City civil and
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criminal courts. Judges are barred from holding any other public office

except delegate to a constitutional convention, and from holding office

in any political organization.

The Judiciary article creates a Commission on Judicial Conduct to

investigate complaints about the “conduct, qualifications, fitness to

perform or performance of official duties” of any judge in the unified

court system. The commission may admonish, censure, or remove from

office any judge for causes including misconduct, persistent failure to

perform duties, “habitual intemperance,” and “conduct, on or off the

bench, prejudicial to the administration of justice.” Judges may appeal

the commission’s rulings to the Court of Appeals, which may make the

sanction more or less severe or impose none. The Court of Appeals can

also suspend a jurist who is charged with a felony or who is under inves-

tigation by the Commission on Judicial Conduct. The Legislature may

remove judges of the Court of Appeals and justices of the Supreme

Court through concurrent resolution approved by two-thirds majorities

in each house. The Senate may remove judges of the lower courts on

recommendation of the governor. Neither legislative process has been

used since creation of the Commission on Judicial Conduct.

An “Absurdly Complex” System

Reflecting its origins in local courts established in different communi-

ties for a variety of purposes, the system of trial courts in New York

State is a patchwork quilt that Chief Judge Judith Kaye calls “absurdly

complex … difficult to understand, hard to navigate and a burden to ad-

minister.”4 Most observers agree.

By way of comparison, the system of federal trial courts around the

United States is easy to describe and understand. At the federal level, al-

most all trials are held in district courts. These courts are the judicial

venue for individuals charged with federal crimes, civil suits under fed-

eral law, civil suits between residents of different states, bankruptcy

cases (bankruptcy courts are units of the district courts), maritime

cases, certain appeals from decisions of federal regulatory agencies,

and other matters assigned by Congress. Every state has at least one dis-

trict court. New York includes four districts — based in Brooklyn,

Manhattan, Syracuse, and Buffalo — with a total of 51 judgeships.
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Above the federal district courts are 12 regional circuits, each of

which has a U.S. Court of Appeals. These courts hear appeals from the

district courts within their circuits, as well as appeals from federal regu-

latory decisions. At the apex of the federal court system is the U.S. Su-

preme Court, whose caseload consists mainly of appeals. (For more

information, see www.uscourts.gov.)

The overall structure of New York’s judicial system is basically sim-

ilar to the federal system, with the three levels of trial courts, appellate

courts, and finally an ultimate appeals court.5

Somewhat confusingly to those learning it for the first time, the

highest court in the state is the Court of Appeals. The Supreme Court in

New York is the primary lower state court, the tribunal of original juris-

diction. The mid-level appellate courts are the Appellate Division (and

appellate terms) of the Supreme Court.

Why is New York’s Supreme Court a lower court, while the Court of

Appeals is the name of the top court? When the state’s first Constitution

was written in 1777, the Supreme Court was supreme among the vari-

ous trial courts that existed at the time. The highest tribunal, the Court

for the Trial of Impeachments and the Correction of Errors, was a

quasi-judicial body that included the temporary president of the Senate,

Supreme Court judges and others. The 1846 Constitutional Convention

abolished that court while creating the Court of Appeals. The conven-

tion also initiated election of judges, and abolished independent chan-

cery and circuit courts by merging them into the Supreme Court.

“General terms” of the Supreme Court, created as mid-level appeals

courts, eventually developed into the current Appellate Divisions.

The trial courts of the time were financed, and in some cases estab-

lished, by local governments. As such, they were subject to relatively

little oversight from Albany, and a variety of trial courts evolved around

the state.

While the 1961 constitutional changes streamlined the court system

somewhat, a complicated array of trial courts remained. In the

mid-1970s, Governor Carey and leaders of the court system pushed

through the Legislature, and voters approved, major additional changes

to the structure of the judiciary. Henceforth, Court of Appeals judges
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would be chosen through merit selection (appointment by the governor,

based on recommendations from a screening panel, and subject to Sen-

ate confirmation). At the same time, the office of chief administrator of

the courts was written into the Constitution. The Commission on Judi-

cial Conduct was created, with its disciplinary rulings subject to final

review by the Court of Appeals. A new law unified the court system’s

budget, an important step toward state-level funding.

Today, as a result of legislation adopted in 1977, state taxpayers

fund all operational costs for the court system (not including town and

village courts). Local governments are responsible for constructing

court facilities, although the state provides some financial aid and pays

for ongoing maintenance.

Under the Constitution, the Court of Appeals must approve a pro-

posed budget for the judicial branch, and the governor must include the

proposal without change in the Executive Budget (he may recommend

changes). The Legislature can change appropriations for the judiciary,

and the governor can veto elements of the judicial budget. Leaders of

the court system typically conduct informal discussions with the gover-

nor’s office — often rising to the level of negotiations — before submit-

ting proposals to be included in the Executive Budget.

The Trial Courts

Court cases generally start at the trial level. One individual or organiza-

tion sues another, police officers charge someone with a crime, a mar-

ried couple files for divorce — each of these events occurs hundreds of

thousands of times each year in New York State.

In many of the areas that require New Yorkers to interact with their

state government, the particular agency involved is the same regardless

of the specific nature of the activity or the region where it occurs. Ob-

taining a driver’s license means dealing with the Department of Motor

Vehicles whether the individual drives a tractor-trailer, a school bus, or

a two-door compact. If taxes must be paid, the state’s Department of

Taxation and Finance is the place to go whether the bill is for personal

income taxes, corporate taxes, sales tax, or any of a dozen others; prop-

erty owners generally send local property tax payments to one office

even though the tax bill may include charges from a half-dozen local

government entities.
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When New Yorkers go to court, though, things get complicated. De-

pending on the nature of the case and the location within the state, one

(or perhaps more) of nine separate courts may be involved. Four types

of trial courts operate everywhere in New York State. They differ pri-

marily in the nature of cases they hear:

� The Supreme Court has unlimited original jurisdiction —

under the law, its justices can hear virtually any type of case.

Generally, though, these courts hear civil cases that the more

specialized courts do not. In New York City and some other

parts of the state, the Supreme Court also hears more serious

criminal cases, those involving felony charges.

� The Court of Claims hears all claims for monetary damages

against the state government. For instance, someone who is

injured in a highway accident and claims that highway con-

ditions were to blame would sue the state Department of

Transportation in the Court of Claims.

� Family courts in each county and in New York City hear

matters involving children and families. The caseload for

these courts largely concerns foster care placements, support

of dependent relatives, custody and visitation, juvenile de-

linquency, child protection, persons in need of supervision,

paternity determinations, and family offenses.

� The surrogate’s court in each county handles cases involving

the affairs of deceased individuals, including probate of

wills and administration of estates. It shares, with family

courts, jurisdiction in adoption proceedings.

In addition to the four trial courts that operate throughout the state,

other courts hear trials in particular locales.

In New York City, the Civil Court has jurisdiction over civil cases

involving amounts up to $25,000 and other civil matters referred to it by

the Supreme Court. The Civil Court includes a “part,” or division, for

small-claims matters not exceeding $5,000, and another for housing

cases. The city Criminal Court has jurisdiction over misdemeanors and

violations; its judges also conduct arraignments and preliminary hear-

ings in felony cases, although trials for the latter are moved to Supreme

Court.
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Each county outside New York City has a county court. These courts

handle prosecution of felonies and some misdemeanors. They also have

limited jurisdiction in civil cases, generally involving amounts up to

$25,000.

Trials for misdemeanors and minor offenses, along with arraign-

ments and other preliminary proceedings for felonies, are generally

handled by the courts with more limited jurisdiction. The latter include

city courts, in 61 cities across the state; town and village courts; and dis-

trict courts in Nassau County and the western part of Suffolk County.

These courts also have civil jurisdiction over relatively small claims.

The Supreme Courts also include a number of specialized divisions,

sometimes known as “parts.” In 1995, a Commercial Division of state

Supreme Court began operating on an experimental basis in Manhattan

and Rochester. The new courts were intended to reduce the backlog of

commercial disputes and increase the expertise among judges hearing

them. The division has since expanded to Erie, Nassau, Westchester,

Albany, Kings, and Suffolk counties. Cases assigned to the Commercial

Division have court-imposed time frames for completion of pre-trial ac-

tivities and the trial itself. Court officials say technology and “advanced

case management techniques” have reduced the time needed to resolve

such cases by more than a third.6

In addition to a network of “problem-solving” courts (see more de-

tailed discussion on next page), the court system also funds a network

of nonprofit Community Dispute Resolution Centers which provide

mediation, conciliation, arbitration, and related services. In 2004, such

centers served 108,553 individuals in minor criminal, small-claims,

housing, and family cases.

Structural Reform?

As mentioned above, the current structure of the court system has been

in place for more than four decades. That complexity has prompted at

least six comprehensive reform proposals since 1953, according to Ger-

ald Benjamin.7 Like many of her predecessors, Chief Judge Kaye has

proposed sweeping reorganization of the trial court system to make it
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“Problem-Solving” Courts

Over the past decade, a major source of change in New York’s court

system, as in some other states, has been development of “prob-

lem-solving” courts. The purpose of such special courts, Chief Judge

Kaye says, is similar in all cases: to “reduce recidivism and help non-

violent offenders reclaim their lives.”*

The trend began in 1989 with the Midtown Community Court in

Manhattan. Individuals charged with low-level crimes such as vandal-

ism, prostitution, and minor drug possession are sentenced to commu-

nity service such as cleaning streets and parks. Often, the courts orders

self-improvement efforts such as drug treatment and job training.

As of early 2006, more than 160 drug courts operated in Family

Courts, municipal courts, and other local venues. Nine mental-health

courts were in place, and 128 integrated domestic-violence courts. New

York is the first state to create special courts for sex-offense cases, now

operating in Oswego, Nassau, and Westchester counties.

In this small but rapidly growing world … you can find Judge Jaya K.

Madhavan in the Bronx, trying to help a pregnant woman facing evic-

tion clear up her housing crisis. You can find Justice Matthew J.

D’Emic in mental health court, dealing with murder, kidnapping —

and whether or not an arsonist needs to change his psychiatric

medicines.

And you can find Judge Miriam Cyrulnik giving a young man in

her Brooklyn domestic violence court the choice between jail and an-

ger-management classes.**

The court system’s Center for Court Innovation, responsible for

much of the thinking behind creation of such courts, has won awards

from the Kennedy School of Government at Harvard University and

the Citizens Budget Commission in New York City. But some criti-

cisms have been raised, as well.

Most of the specialized courts are creatures of the judiciary itself,

rather than changes in the statutory — let alone Constitutional — rules for

structure of the court system. Some observers say the lack of legislative

* State of the Judiciary Address, February 6, 2006.

** Leslie Eaton and Leslie Kaufman, “In Problem-Solving Courts, Judges Turn Thera-
pist,” The New York Times, New York, NY, April 26, 2005.



easier for citizens to understand and more flexible for court administra-

tors to manage. One such proposal, for instance, would consolidate the

nine trial courts into two: a Supreme Court with unlimited jurisdiction,

and a District Court with limited jurisdiction over civil and criminal

matters.

After years of unsuccessful efforts, and approaching retirement, the

chief judge created a Special Commission on the Future of the New

York State Courts in mid-2006. The commission was charged with ex-

amining “the effects of the current constitutional structure as it relates

to a wide range of important objectives such as productivity, efficiency

and access to justice.” Judge Kaye cast the effort in the context of a sim-

ilar commission whose work in the 1950s helped produce major revi-

sions of the Judiciary Article in 1961. The new commission is to report

in early 2007.

Appellate Courts

When decisions of New York’s lower courts are appealed, the land-

scape is considerably less confusing than at the trial level.
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approval for such courts, and the nature of their work, may raise legal

questions about the disposition of matters there. Traditionally, for in-

stance, criminal charges are resolved in an adversarial setting. In drug

and other courts, judges may encourage defendants to give up the right

to a plea of not guilty as part of a settlement, creating potential grounds

for later appeals.

And some legal scholars have raised concerns about judges — who are

mostly middle class and often politically connected — imposing some

of their personal values on people from very different backgrounds.

Lawyers who represent poor clients say that these courts, whatever

their good intentions, have left judges intimately — and uncomfortably

— involved in the everyday lives of an increasing number of people.…

We are sliding backward, without even realizing it, toward an in-

quisitorial system of justice,’ James A. Yates, a state Supreme Court

judge in Manhattan, told an audience of criminal defense law-

yers…***

*** Ibid.



The Appellate Division of the Supreme Court serves as an interme-

diate appellate court with the power to review both the law and facts in

civil and criminal cases. It also serves as a court of original jurisdiction

for limited areas, including discipline, admission, and disbarment of at-

torneys; and Article 78 proceedings (cases seeking to require the gov-

ernment to take a particular action) brought against a Supreme Court

justice. The Appellate Division’s justices are designated by the gover-

nor from among elected Supreme Court justices. They serve five-year

terms.

In addition to hearing cases involving individual lawyers’ profes-

sional activities, the presiding justices of the Appellate Division over-

see rules regulating the bar. In June 2006, for instance, the four

presiding justices issued new restrictions on lawyer advertising, “to
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Judicial Departments and Judicial Districts

When courts were created — most of them between one and two centu-

ries ago — in what is now New York State, the top levels of state gov-

ernment provided much less centralized direction. Judges were more

likely to look to their peers in nearby communities to establish coopera-

tive efforts and common methods of operation.

Starting in the mid-1800s, constitutional reforms and changes in ju-

dicial practice gradually expanded oversight from Albany. Still,

though, it made sense to retain regional appeals courts. The regional

structure also was useful in administrative terms — judges might serve

temporarily in nearby communities as needed or establish procedural

guidelines that made sense in one area of the state more than in another.

Hence the courts are divided into four judicial departments and 12

judicial districts. Each department represents an Appellate Division,

which hears appeals from both civil and criminal cases in the Supreme

Court and other trial courts. Seats of the four divisions are in

Manhattan, Brooklyn, Albany, and Rochester.

Because of the heavy caseload in the metropolitan New York area,

some Supreme Court justices there sit as appellate judges, hearing ap-

peals from civil and criminal cases in New York City, and from local

trial courts on Long Island and the northern reaches of the metropolitan

region.



safeguard consumers from potentially misleading advertising and

overly aggressive or inappropriate solicitation for legal services.”8

Amendments to the Lawyer’s Code of Professional Conduct

included:

� A required 30-day waiting period after accidents before so-

liciting wrongful-death or personal-injury clients.

� A ban on paid endorsements and testimonials by current cli-

ents.

� A ban on using nicknames, mottos or trade names that “sug-

gest an ability to obtain results.”

The Court of Appeals

The seven members of the Court of Appeals, including the chief judge,

are appointed by the governor to 14-year terms. The 1867 Constitu-

tional Convention chose the 14-year term based on the average service

of federal judges, who at the time were appointed for indefinite terms

defined as “during good behavior.” Five members of the court constitute

a quorum, and agreement of at least four members is required for a

decision.

Judges of the Court of Appeals act together to decide all appeals and

motions. They also vote as a body on “certified questions” — requests

from federal courts for interpretation of New York’s Constitution or

statutes that must be taken into account in a federal case. Individual

judges rule on applications for permission to appeal in criminal cases

and on emergency requests for certain court orders.

In addition to serving as the state-level court of last resort, the Court

of Appeals has significant administrative powers over the legal profes-

sion. These include regulating admission of attorneys to the bar and ap-

pointing members of the State Board of Law Examiners. The full court

approves statewide administrative standards and policies established

by the chief judge after consultation with the Administrative Board of

the Courts, a body chaired by the chief judge that also includes the pre-

siding justices of the four Appellate Divisions.
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The court sits in Albany, in the Court of Appeals building across the

street from the state Capitol, typically for two-week sessions through-

out the year. During Albany sessions, members of the court meet each

morning in conference to discuss the appeals argued the afternoon be-

fore, to consider and vote on writings circulated on pending appeals,

and to decide motions and administrative matters. In the afternoon, the

full court hears oral arguments.

When not in session in Albany, the judges work in “home chambers”

in their city or town of residence on opinions and other matters to be de-

cided by the full court upon return to Albany. They also hear requests

for permission to appeal criminal-case decisions from lower courts and

review their share of the motions the full court must decide. Crimi-

nal-leave applications are the single most common type of actions the

court decides upon.

In recent years, the court has written opinions in some 175 to 200

cases annually, in addition to deciding approximately 1,200 motions for

permission to appeal civil cases and more than 2,000 applications to ap-

peal criminal convictions. The high court grants permission to appeal

only in a relative handful of cases each year. In 2005, of 2,383 applica-

tions in criminal cases, the court agreed to hear 42 cases, only 1.8 per-

cent of the total. In the early 1990s, the court agreed to hear more than 2

percent of requests each year. The acceptance rate has been below 2

percent every year since 1998.

Once the court agrees to hear an appeal, the odds favor affirmation

of a lower-court decision, particularly in criminal cases. From 2001 to

2005, the Court of Appeals affirmed convictions in 67 to 76 percent of

criminal cases, with reversals in 14 to 29 percent (several cases are

modified or dismissed each year). The disparity between affirmations

and reversals in civil cases is usually narrower. In 2005, for instance,

the high court affirmed 49 percent of lower-court decisions and re-

versed 31 percent. Overall, civil cases typically make up more than

two-thirds appeals heard by the court.

The number of appeals heard by the court declined after 1985, when

the court sought — and Governor Cuomo and the Legislature granted

— greater power over its caseload. Leaders of the court system argued

that the change would allow the state’s highest court to concentrate

more on cases with critical statewide significance.
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Court of Appeals Judges, 2006 (in order of seniority)

Home

Chambers

Law

School

Prior

Experience

Judith S.
Kaye

(1983)*
Manhattan

New York
University

Private practice, execu-
tive committee, Associ-
ation of the Bar of the
City of New York

Carmen
Beauchamp
Ciparick
(1993)*

Manhattan
St. John’s
University

New York City Crimi-
nal Court, Supreme
Court

Albert M.
Rosenblatt
(1998)**

Poughkeepsie Harvard

District attorney,
County Court, Supreme
Court, Chief Adminis-
trative Judge, Appellate
Division

Victoria A.
Graffeo
(2000)**

Albany Albany
State Solicitor General,
Supreme Court, Appel-
late Division

Susan
Phillips
Read
(2003)**

Albany
University
of
Chicago

SUNY, private and cor-
porate practice, deputy
counsel to governor,
Court of Claims

Robert S.
Smith
(2004)**

Manhattan Columbia
Private practice, Co-
lumbia Law School

Eugene F.
Pigott, Jr.**
(2006)

Buffalo
SUNY
Buffalo

Private practice, Erie
County attorney, Su-
preme Court, Appellate
Division (presiding
justice).

* Appointed by Governor Cuomo

** Appointed by Governor Pataki

While the number of appeals heard by the court is relatively small —

196 in 2005, or slightly less than one for every working day — each ap-

peal requires a significant amount of work. Lawyers for each side file

briefs, along with the full record of lower-court action. Oral arguments

presented to the full court in most appeals allow the seven judges to
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question attorneys. At the end of each afternoon of oral arguments, ran-

dom assignment distributes cases to individual judges to report on at the

next morning’s conference of all the judges. During the conference, if a

majority of the court agrees with the reporting judge’s proposed ruling,

that judge is responsible for preparing the court’s opinion. If the major-

ity disagrees, one of the judges holding the majority opinion is assigned

to draft the opinion. Draft opinions are circulated to all seven judges

during their home chambers sessions, and the court’s ruling is typically

handed down during the next Albany session after further discussion

among the judges. An average appeal takes six months from filing to

appearance on the court’s calendar, and six weeks or less from argument

or submission to disposition by the court.

Powers of the Courts

Anyone who has been involved in a court case knows the dramatic im-

pact a court decision can have on an individual, a family, a business,

government, or other organization. Even a finding of guilt in connec-

tion with a simple speeding ticket can cost a driver well over $100,

given a typical fine and the higher insurance premiums that sometimes

result. Tens of thousands of New Yorkers are serving long terms in state

prison after conviction in court.

In civil courts, parents experience agonizing decisions over child

custody and divorcing couples are told how to divide financial re-

sources that may already be painfully limited. Businesses engage in

multimillion-dollar disputes that may leave one company dramatically

stronger and another much weaker, with implications for owners and

workers on both sides. Individuals seek to force public schools and gov-

ernment agencies to provide educational or other services in a particular

way.

By definition, every decision of a court relates to a single “case.” A

fundamental principle of the American judicial system is that cases can

arise only from actual “controversies” between adversaries. If an indi-

vidual is accused of a crime, his adversary is the people, represented by

a prosecutor. In civil cases, two parties (or, in unusual instances, more

than two) want a court to settle a dispute.

And yet, courts also shape the law by interpreting — and sometimes

striking down — the statutes enacted by the Legislature as well as the

regulations written by appointees of the governor. Sometimes decisions
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that interpret the law extend the effect of a statute to situations not pre-

viously considered. On occasion, courts essentially create law by ap-

plying their understanding of the Constitution to an issue not addressed

by Congress or a state legislature, or by decreeing that the legislative

action is unconstitutional. In most cases, such policymaking is per-

formed, ultimately, by appellate courts.

Instances of judicial policymaking by the federal courts are well

known. Famous U.S. Supreme Court decisions include Roe v. Wade, the

case that sharply limited the states’ powers to restrict abortion; and

Brown v. Board of Education, the 1954 ruling that made it illegal for

states to prevent black children from attending the same schools as

white children.

Such major decisions by New York State courts are relatively rare.

The 2004 decision People v. Stephen LaValle, invalidating the state’s

death-penalty statute, reversed one of Governor Pataki’s signature ac-

complishments (see “The Ultimate Penalty,” page 153). The Campaign

for Fiscal Equity case, described elsewhere in this book, is another ex-

ample of significant judicial intervention into policy-making. Yet it’s

uncertain that Court of Appeals and lower-court decisions in that case

will lead to dramatic change in the state’s education system. State fund-

ing for New York City schools, and perhaps those in some other cities,

will likely be somewhat higher as a result of the case. Whether

day-to-day practices in struggling urban schools will change — or,

more importantly, whether indicators of student achievement will im-

prove — remains to be seen.

If revolutionary court decisions are rare at the state level, much more

common is the case that builds on existing statutes or case law to estab-

lish public policy in light of new social or technological developments.

One example is a 1999 case, Lunney v. Prodigy Servs. Co., in which

the Court of Appeals had to decide whether an Internet service provider

(ISP) could be held liable for defamation as a result of messages trans-

mitted through its system. Using the name of Alexander Lunney, an un-

known imposter opened a number of accounts in 1994 with Prodigy

Services, then one of the largest ISPs in the country. The real Alexander

Lunney was a 15-year-old Boy Scout, according to court papers. The

fraudulent Lunney sent obscenities and criminal threats of murder and

sodomy to various people, including the boy’s scoutmaster, via Prod-

igy’s e-mail and bulletin-board services. Police were unable to find the

person or people who committed the crime. In suing Prodigy, the real

152 NEW YORK STATE GOVERNMENT



THE JUDICIARY 153

The Ultimate Penalty

In criminal cases, the job of the courts is to establish guilt or lack thereof —

to punish the guilty while protecting the rights of the accused, and to guard

against false conviction of innocent individuals. These conflicting de-

mands appear in particularly sharp focus in cases where there is the possi-

bility of the ultimate punishment — execution of an individual by the state.

Like all the laws that underlie the work of the courts, the provisions

of New York State’s Penal Code that establish capital punishment are

products of the Legislature. After the U.S. Supreme Court declared a

long-existing death penalty statute unconstitutional (with those in other

states) in 1972, the Legislature voted repeatedly through the late 1970s,

1980s and early 1990s to enact a new law. Governors Carey and Cuomo

vetoed those bills, as morally unacceptable, more than a dozen times.

In 1995, Governor Pataki promised to sign the death penalty into law.

Opponents did not have enough votes to block the measure in the Legis-

lature, but they did force into the statute numerous provisions intended to

guard against false conviction and to require serious consideration of a

lifetime prison sentence rather than execution. The law required that a

trial judge instruct jurors, before their sentencing deliberations, that they

must choose unanimously between the death penalty and life imprison-

ment without parole. If the jurors failed to reach a unanimous decision,

the court would sentence the defendant to life imprisonment with parole

eligibility after a minimum of 20 to 25 years.

In February 2004, the Court of Appeals overturned the law in the

case of Stephen LaValle. He had been convicted of raping and murdering

a woman named Cynthia Quinn, who had gone jogging near her home in

Yaphank, Suffolk County, in 1997. In a 4-3 decision, the court said the

required instructions to jurors violated the Due Process Clause of the

state Constitution by creating an unacceptable risk that jurors favoring

life without parole would be coerced into voting for execution to avoid

the possibility of the killer eventually leaving prison.*

With new questions raised about capital-punishment laws around

the country, the Legislature did not act on a new death-penalty statute.

In the 2006 gubernatorial election, both the leading candidates — Eliot

Spitzer and John Faso — favored restoration of the death penalty.

Whether the Legislature would present the next governor with a bill to

approve or veto was uncertain.

* People v. LaValle (3 NY3d 88)



Alexander claimed defamation and infliction of emotional distress. Ap-

plying established tort principles, the court held that, like a telephone

company, an ISP cannot be held liable in defamation as a publisher of

e-mail messages transmitted through its system by a third party. For that

and other reasons, the court determined that Prodigy was not the “pub-

lisher” of the bulletin board messages and therefore was not liable for

defamation.

In the absence of statutory action by the Legislature to determine

whether ISPs can be liable for such defamation, the Court of Appeals’

decision sets the legal standard for future cases.

Checks on the Courts’ Powers

The system of checks and balances at work throughout American gov-

ernment applies to New York’s courts. The top judges are appointed by

the governor with the assent of the Senate. As mentioned earlier, the

governor assigns judges to the Appellate Division, with no input from

the legislative branch. Among other things, this gives the governor po-

tentially significant power to shape the operations of the judicial sys-

tem, given the membership of the Appellate Division’s presiding judges

in the Administrative Board of the Courts. The Legislature has the

power to rewrite the laws on which judicial action is based.

An example of legislation overturning a decision of the courts came

in 1996, when Governor Pataki and the Legislature made substantial

changes to New York’s Workers Compensation Law. Since its inception

in 1914, the workers compensation system has prevented employees

from suing employers for injuries suffered on the job in return for guar-

anteed financial benefits, even if a worker’s own actions might have

contributed to an injury. In a 1973 case, Dole v. Dow, the Court of Ap-

peals ruled that an injured worker could sue a third party — for in-

stance, a company that manufactured equipment involved in an injury

— and that the third party could then sue the employer. Businesses

complained that the ruling violated the “no-fault” nature of the workers

compensation system and drove up insurance costs. As part of broad re-

form legislation enacted in 1996 (nearly a quarter-century after the

original case), the governor and the Legislature outlawed most Dole v.

Dow-type cases.
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The Judges

Courts in New York State are in the hands of approximately 3,500

judges, from the seven who sit on the court of last resort — the Court of

Appeals — to those who serve part-time in 1,250 village and town

courts.

In that latter group, some 2,000 justices who serve four-year terms

make up the majority of judges in the state. Unlike judges in the state-

wide court system, these officials are paid by the local government in

which they serve. Close to 75 percent of these individuals are

nonlawyers, according to the Office of Court Administration. New jus-

tices who are not attorneys are required to complete a six-day basic cer-

tification course covering the fundamentals of law and their

responsibilities as justices. Approximately 150 did so in 1999. Town

and village justices are also required to attend continuing education

programs each year. The court system’s City, Town and Village Courts

Resource Center offers guidance to judges and clerks of such courts; it

handles 200 or more inquiries in a typical week.

Some 1,100 judges were assigned to the state trial courts, and an-

other 73 jurists served on the Appellate Division or in Appellate Terms,

as of 2004.

The governor appoints the chief judge, other members of the Court

of Appeals, and members of the Court of Claims, subject to the consent

of the Senate. The governor also chooses Supreme Court justices for el-

evation to the Appellate Division, with no Senate confirmation needed.

Voters choose the majority of judges in New York — town and vil-

lage justices, Supreme Court justices, and those in county courts, surro-

gate’s courts, most family courts, the New York City Civil Court, and

the district courts — after nomination by political parties. Family and

Criminal Court judges in New York City are appointed by the mayor, as

are some city court judges in other cities.

Involvement of political parties has often been criticized as injecting

an unseemly taint of political favoritism into the judiciary. For example,

Newsday ran a series of articles in 1999 analyzing the involvement of

many judges in Nassau and Suffolk counties in local Republican poli-

tics. Other newspapers around the state have reported periodically on

surrogate’s courts appointing politically involved lawyers to lucrative

positions as guardians or receivers. In March 2000, Chief
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Administrative Judge Jonathan Lippman directed state judges to super-

vise more closely the court-appointed receivers who oversee bankrupt

or mismanaged businesses and property.

A different type of concern over judicial elections helped lead to the

mid-1970s constitutional amendment providing for gubernatorial ap-

pointment of Court of Appeals judges. For more than half a century, the

two major political parties had generally cross-endorsed candidates in

campaigns for the high court, including the office of chief judge. In

1973, a Manhattan trial attorney, Jacob Fuchsberg, ignored the tradition

by which sitting Associate Judge Charles Breitel would have been

elected chief judge unopposed. Although Breitel won the contested

election, and Fuchsberg won election as an associate judge, the cam-

paign left ill feelings among members of the bar. The following year,

the only African-American member of the Court of Appeals, Harold

Stevens, was defeated in a primary. The two events helped create the

necessary momentum to take Court of Appeals appointments out of the

electoral process.

More recently, the process for political-party nominations of judi-

cial candidates has come under attack. In early 2006, a federal judge in

Brooklyn ruled that party leaders had too much power to dictate nomi-

nations. Citing the First and 14th Amendments to the U.S. Constitution,

Margarita Lopez Torres and other plaintiffs had argued that the long-

standing nominating system of nominating conventions deprived vot-

ers of the right to choose their parties’ candidates, and imposed

insurmountable burdens on candidates who ran without local leaders’

support. The ruling ordered use of direct primaries for such nomina-

tions pending statutory change by the Legislature.

Along with 38 other states, New York retains the practice of electing

all general-jurisdiction trial judges (in New York, the Supreme Court).

However, only nine of the states conduct partisan elections, while oth-

ers conduct elections with no party labels, use a merit-selection system

or have a hybrid approach. Among states that use partisan elections, all

the others allow insurgents to run in primary elections “by filing a no-

tice, gathering a reasonable number of signatures, paying a filing fee, or

fulfilling some combination of these requirements.”9 New York allows

such primaries for county courts and most other trial courts, but not Su-

preme Court.
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In February 2006, Chief Judge Kaye announced new rules establish-

ing screening panels for all elective judgeships. In each judicial district,

a 15-member commission will publish a list of candidates found quali-

fied and of those who declined to participate in such screening. Mean-

while, an advisory commission to the court system recommended

retaining judicial nominating conventions, while making them smaller

and more independent from political-party leaders. As of mid-2006, the

Legislature had not acted on any changes to the nominating system.

Two centuries ago, reform-minded New Yorkers sought election of

judges to make them accountable to the people rather than to powerful

government leaders. Relying on elections to promote an honest and ca-

pable judiciary requires that voters have some knowledge of their

judges and court system. It seems fair to say that relatively few New

Yorkers have such knowledge today. Instead, whichever candidates can

win the support of the locally dominant political party are virtually

guaranteed election to the bench.

Under the state Constitution, jurists of the Court of Appeals and

state Supreme Court can be removed by a two-thirds vote in each house

of the Legislature. Judges of most lower courts may be removed by a

two-thirds vote of the Senate, on recommendation of the governor.

The People’s Courts: The Juror’s Role

The second paragraph of New York State’s Constitution (following

only the securing of rights and privileges to all citizens) guarantees the

right to a trial by jury. Aside from voting, jury service is the most com-

mon way individuals actively participate in their government. Today

it’s often perceived, at best, as a necessary chore — or, worse, as a

harmful intrusion in the busy life of modern Americans.

Only a small proportion of cases filed in the courts end up before a

jury. In 2004, of 197,926 civil cases disposed of in Supreme Court,

fewer than 3 percent ended in jury verdicts and decisions. In felony

criminal cases decided in Supreme and county courts, jury convictions

and acquittals accounted for fewer than 4 percent of dispositions

(roughly another 1 percent ended in nonjury verdicts). Fully 87 percent

of criminal cases ended when defendants pled guilty, often in exchange

for consideration in sentencing. The parties in most civil suits settled

before a jury verdict.
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Juries are charged with considering the facts and circumstances pre-

sented in a case and applying the law to reach a decision. In a criminal

trial involving a felony charge, twelve jurors and up to six alternates

may be chosen; misdemeanor cases require a jury of six. Juries in civil

trials usually have six members and one or two alternates. Judges usu-

ally designate the first juror chosen in a criminal trial as the foreperson;

in civil trials, the judge will often allow the jury members to make the

choice. The foreperson typically speaks for the jury in the courtroom

and often (but not always) leads discussion in deliberations on a verdict.

Judges may allow jurors to take notes during the trial, but are not re-

quired to do so; many judges believe note-taking diminishes jurors’

ability to pay full attention to witnesses while they are on the stand. In

2005, an advisory group recommended that judges routinely allow

note-taking and provide materials. The group examined other issues

such as allowing jurors to submit written questions for witnesses, and

providing judges’ final instructions in writing.10

For decades before 1994, lawyers and numerous other professionals

were automatically exempt from jury duty. The list of exemptions,

which included pharmacists, embalmers, podiatrists, and prosthetists,

diminished the pool of potential jurors by 1 million or so, according to

the Office of Court Administration. At the initiative of Chief Judge

Kaye, the Legislature eliminated automatic exemptions effective Janu-

ary 1, 1996. Thousands of lawyers, and even a few judges, have served

since, as have other high-profile individuals such as New York City

Mayor Rudolph Giuliani. Lawyers are slightly less likely than other in-

dividuals to be selected to sit as jurors once they report for duty, accord-

ing to the advisory committee.

The addition of so many New Yorkers to the overall jury pool and

other administrative improvements have paid off in sharply reduced

terms of service for jurors. The statewide average term in 1997 was 2.5

days, less than half of what it had been three years earlier.

Juries in criminal trials must agree unanimously on a finding of

guilty or not guilty; failure to agree results in a mistrial, which can be

followed by a new trial or dismissal of charges. In civil cases, agree-

ment by five of six jury members is sufficient.
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Despite the low proportion of cases that go before a jury, such trials

are common enough to require continual replenishment of the jury pool

in each trial court. More than 600,000 New Yorkers are called as poten-

tial jurors, and another 25,000 as members of grand juries, each year.

Jurors must meet certain basic qualifications — U.S. citizenship, resi-

dence in the relevant county, age of at least 18, no felony convictions,

and the ability to communicate in English. The court system obtains

each year the names of state residents who are registered voters, state

taxpayers, licensed drivers, or recipients of public assistance benefits or

unemployment compensation. Prospective jurors who have not served

for a given number of years — four in most of the state, two years in

Manhattan and the Bronx — are selected randomly from the lists.

Jury trials last an average of three to five days in civil cases and five

to 10 days in criminal cases, according to the Office of Court Adminis-

tration. As of 2006, the state paid jurors $40 a day, minus any salary or

wages the individual received from a regular job. State law prohibits

employers from penalizing or terminating an employee because of jury

service, if given notice when the employee receives a jury summons.
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Chapter Seven

THE CONSTITUTION

New York State government is, before all else, words on paper. The

fundamental authority by which the governor and the Legislature act —

and by which they, in turn, create authority for every unit of state and

local government in New York — is the state Constitution. Its

preamble, reflecting the people’s purposeful decision to invest certain

powers in government, states:

Key points:

� New York’s Constitution is much longer, and more

detailed, than the U.S. Constitution.

� The fundamental law changes in response to the

times, and to efforts of individual leaders.

� Although voters decided in 1997 not to call a constitu-

tional convention, New Yorkers need not wait until

2017 to pursue major changes in the state’s basic

charter.



We the People of the State of New York, grateful to Almighty God for

our Freedom, in order to secure its blessings, DO ESTABLISH THIS

CONSTITUTION.1

The wording, added in 1821, echoes that of the more familiar U.S.

Constitution. But New York, like most of the other original colonies, de-

veloped its own Constitution in the months immediately following the

Declaration of Independence in 1776. The writing and ratification of the

national charter followed more than a decade later. After all, the nation be-

gan as a confederation of states; its founders thought of themselves as citi-

zens of states before conceiving of what was to become a strong national

government. Even the Articles of Confederation, creating a weak national

government, were not written until five years after independence.

New York’s Constitution starts by reserving rights to the people and

then outlines how the people express their will through voting, before

detailing the structure of government in Article III and following sec-

tions. This is quite different from the national charter, which after a

brief preamble gets right to the business of setting up the government

and attaches a Bill of Rights only as the first group of amendments.

This chapter outlines the most important elements of the state Con-

stitution. To lay a foundation for understanding today’s basic contract

between the people and their elected leaders, it first provides national

and historical context for the document. It then discusses how the Con-

stitution can be changed, what drives such change, and whether signifi-

cant constitutional revision is likely in the near future.

Changes Over Time

New York’s Constitution has been substantially rewritten four times

since the original 1777 document, most recently in 1938.2 The present

document — with core sections dating to the 19th century, and other

important provisions coming as late as the 1970s — has been amended

more than 200 times. All of those changes represent shifting voter atti-

tudes about powers the people give to the government and the division

of authority among the various branches of the government.
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The first state Constitution, like later revisions, reflected its times. Writ-

ten just months after the American colonies had voted to be free of the Brit-

ish crown, its provisions for a relatively weak government — including a

governor whose powers were few and limited — reflected a suspicion of

centralized power. At the same time, New York’s first Constitution contin-

ued governmental dominance by the economic and political elite. It limited

suffrage to a minority of the population, excluding all women and men

who did not own property or pay taxes. (One effect of the latter require-

ment was that relatively few black New Yorkers were allowed to vote.)

The limits of the franchise were reflected in the number of votes cast. In

George Clinton’s campaign for governor in 1792, he defeated his eventual

successor, John Jay, by 8,440 votes to 8,332.3

Today’s Constitution retains, from the original document, the three

major branches of government and many of the rights reserved to the

people. At the start of the 21st century, though, New York’s basic char-

ter is dramatically different from the 1776 version. It includes provi-

sions for a strong executive and gives the state power to act in areas far

beyond those originally envisioned — for example, developing homes,

promoting health, and using public money to help businesses grow. The

current document includes significant sections approved by voters after

action by six constitutional conventions. For example:

� In 1821, much of the Bill of Rights was added.

� In 1846, restrictions were placed on state government’s

powers to incur debt and impose taxes.

� In 1867, a convention created the current structure of the

Court of Appeals.

� In 1894, much of the rest of today’s judicial structure, provi-

sions on education and conservation, the merit system of

civil appointments, and election rules were approved.

� In 1915, a convention produced proposals to reorganize the

executive branch and create an Executive Budget. Although

rejected by the voters that year, many of those ideas were en-
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acted through legislative action and voter approval over the

following decade or so.

� In 1938, voters approved convention proposals regarding the

rights of labor and provision for housing, social welfare, and

health programs. Specifics are detailed later in this chapter.

Other sections of today’s Constitution were enacted piecemeal

through individual amendments passed by the Legislature and ap-

proved by voters.

The National Context

Compared to the broad language of the U.S. Constitution, the Empire

State’s charter — like those of most states — is lengthy and detailed.

One observer, Henrik N. Dullea, says New York has “not only one of

the longest but one of the most complex and intimidating constitutions

among the fifty states.”4

The national document written by James Madison and his counter-

parts, and amended over two centuries, is some 7,300 words. Today’s

New York charter is more than six times that long. The two are similar

in many ways, particularly the broad structure of the three branches of

government and the guarantees of rights.

Like all state constitutions, New York’s is subject to preemption by

the U.S. Constitution when the two conflict.5 Among other things, the

supremacy of the national Constitution and statutes has produced court

decisions outlawing present-day provisions of New York’s Constitution

for apportioning the Legislature, on the basis that they do not allow the

proportional representation required by the U.S. Constitution.

At the same time, state constitutions are autonomous of federal en-

actments. States generally have a free hand to act where the U.S. Con-

stitution and laws are silent, and to establish rights that go beyond those

that are federally guaranteed. “Aid, care and support of the needy,” for
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instance, are “public concerns” under the Constitution of the Empire

State, and must be addressed by the Legislature as such.

State constitutions differ markedly in the governmental processes

and structures they create. Unlike some states, New York has no

state-level provision for citizen initiative in the legislative process, or

limits on the terms that elected officials can serve. A hallmark of the

state’s strong governorship is the low number of statewide elected offi-

cials, compared to many other states.

The U.S. Constitution created a government where none had existed

previously; before American independence, the 13 colonies were sepa-

rate entities with no domestic political superstructure uniting them.

New York in the early 1770s, on the other hand, had a colonial governor

and other offices making decisions for what was to become the state of

New York. In some measure, the first state Constitution represented

simply a metamorphosis of that existing government — albeit in the

context of a revolutionary switch of ultimate authority from the British

crown to the people of New York.

New York’s First Constitution

After representatives of the 13 colonies agreed in Philadelphia on July

4, 1776, to declare independence, each colony faced the need to estab-

lish new governmental authority. In New York, the Fourth Provincial

Congress declared New York independent five days later. The represen-

tatives, who had planned to assembly in Kingston to discuss relations

with Britain even before the Philadelphia declaration, changed the

name of their gathering to the Convention of the Representatives of the

State of New York. It was the first formal use of the “state” designation.

John Jay, who was to become the first chief justice of the United

States, is credited with a primary role in writing a draft constitution. Af-

ter months of drafting and debate, the first Constitution of New York

State was adopted on April 20, 1777. With a Revolutionary War going

on — and many battles in New York territory — the historic charter was

not subjected to voter approval. Its text, however, spoke of the people’s

support: “This convention, therefore, in the name and by the authority

of the good people of this State, doth ordain, determine, and declare that

no authority shall, on any presence whatever, be exercised over the peo-

ple or members of this State but such as shall be derived from and

granted by them.”
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The Constitution provided for the strongest executive among the

new American states. New York’s governor was to be elected directly,

rather than by the legislature as in some states, and therefore was di-

rectly accountable not to other officials but to the people. He could be

elected to more than one term; and shared veto power with members of

the judiciary through a Council of Revision. The New York judiciary,

too, was given more power than many of its counterparts in other states.

Another important body, the Council of Appointment, gave the gover-

nor and the Senate shared authority over nomination of lower state offi-

cials. The Council of Appointment represented an unusual balance of

powers: the Assembly elected the senators who would sit on the council

along with the governor.

A new convention in 1801 enacted changes in the makeup of the

Legislature and clarified the governor’s role in the appointments pro-

cess. “By placing effective power in the hands of the legislature the way

was opened for the creation of a powerful party machine for the control

of political patronage.... It is fair to say that these decisions enabled the

‘spoils system’ to reach its state of development in New York. The

‘clean sweep’ of office-holders, a practice which did not precede the

1801 convention, became routine.”6 Like the state’s first Constitution,

the new charter took effect without voter approval. It was the product of

the only Constitutional Convention in New York’s history to be called

by the Legislature for limited purposes.

The 1821 Constitutional Convention:

Historic Changes

Nearly two decades later, the Legislature responded to calls for greater

suffrage and other reforms by placing on the ballot a question as to

whether there should be a constitutional convention. That action “es-

tablished the tradition in New York of making constitutional conven-

tions the creature of the people, not of the legislature,” according to

Peter J. Galie.7
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The resulting 1821 convention began a century-long process of

concentrating, in the chief executive’s office, significant powers that

the state’s founders had purposefully distributed among the Legisla-

ture and the multibranch councils. The Council of Revision and the

Council of Appointment were eliminated; with them went a degree of

power-sharing among the three branches of state government that

seems strange today. Instead of the Council of Revision, the governor

alone was to have the veto power; the Legislature retained a lesser role

with the ability to override such vetoes, while the involvement of the

judicial branch in legislation was eliminated. (By this time, though,

the U.S. Supreme Court had articulated the doctrine of judicial review

— the power of the judiciary to determine the constitutionality of stat-

utes — in Marbury v. Madison.) At the same time, the governor’s term

was shortened from three to two years. Voters approved the conven-

tion’s proposals in 1822.

Other changes made as a result of the 1821 convention included

broader suffrage, extending to virtually all white men, along with new

property requirements for African-American men who wished to vote.

The changes had the effect of taking away the voting power from most

black men who previously had the franchise.

In response to several scandals, the new Constitution included a

number of limits and prohibitions on the power of the Legislature.

One example is the requirement for a two-thirds vote of the Legisla-

ture for any bill appropriating money or property for local or private

purposes. The document was also the first to include a number of spe-

cific policy provisions — one of the most notable features of today’s

Constitution.

The 1821 convention created the state’s constitutional Bill of

Rights. It drew on similar provisions in England, safeguards recognized

under 17th-century law in colonial New York, a statutory bill of rights

enacted by the New York Legislature in 1787, and the Bill of Rights in

the federal Constitution.

More Power to the People:

The 1846 Convention

Despite eight amendments enacted individually between 1822 and

1845, the middle of the 19th century brought a growing realization that
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the 1821 charter required fundamental change. Among other things, de-

velopment of the canal system and other public works had put the state

deeply in debt, and state charters for private corporations were granted

as political favors.

“By 1842, the financial affairs of the state were rapidly approaching

a crisis,” Galie writes.8 The anti-rent wars were also a factor in demand

for constitutional change,9 as were the desire for more direct popular

control of the government and backlogs in the courts.

Delegates to the 1846 convention and the voters who approved its

work imposed significant new restrictions on the Legislature’s ability to

spend, borrow, and directly control the creation of corporations. To ad-

dress anti-rent sentiment, future leases of agricultural lands were limited

to 12 years. The new Constitution, sometimes called the “People’s Con-

stitution,” gave extensive new power to the voters. It made numerous of-

fices elective (including those of state engineer and state prison

inspectors) and moved some governmental authority to the local level.

The convention proposed suffrage rights for African-American males

equal to those for white men. However, that proposal was rejected by the

voters, virtually all of whom were white, by a margin of more than 2-1.

The 1846 document also instituted a provision that remains impor-

tant today: The requirement that voters be asked every 20 years whether

a new Constitutional Convention should be called (see page 187).

Overall, the new Constitution represented a significant reduction in

the power of the Legislature. More broadly, it brought about a dramatic

change in the relationship between state government and the pri-

vate-sector economy. Until that point, according to Galie, a “tradition

of active regulation and encouragement of the economy” characterized

New York.

The significance of the 1846 convention was its retreat from this tradition

and its redefining the role of the government in society, ensuring that the

transformation of the socio-economic order of New York would take

place under the umbrella, but not the active direction, of the govern-

ment.10
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Just after the Civil War, concerns about the effectiveness of the

state’s court system — concerns that had existed for decades — helped

lead to a new convention. Voters approved the 1866 question on the

calling of a convention under the 20-year rule adopted two decades ear-

lier. The Court of Appeals was re-created in its current form of seven

members, including the chief judge (members were elected until the

mid-1970s).

In 1872, Governor John T. Hoffman and the Legislature created a

constitutional commission to propose amendments that could be acted

upon by the Legislature, without the need for a convention. The com-

mission produced a number of recommendations that were later en-

acted. For example, the governor’s office was strengthened with a

line-item veto, return to a three-year term, and additional power to ap-

point department heads. Legislative action after the commission’s work

also eliminated the discriminatory voting requirements for black citi-

zens that had been in effect for more than half a century.

Development of the Modern Constitution:

1894-1938

The opportunity for voters to call a constitutional convention arose

again in 1886, and the call was approved overwhelmingly. Republican

legislators and Governor David B. Hill, a Democrat, could not agree on

a delegate-selection process. That stalemate ended when Democrats

won control of the governor’s office, the Senate, and the Assembly in

1892. Delegates were elected the following year, and the convention

held one year later.

That convention produced a number of provisions that remain in

force today. These include the Conservation article and political re-

forms such as a requirement for bipartisan boards of elections.

Of broader importance, the convention and voters approved the Ed-

ucation article, which requires the state to provide schools for “all the

children of this state.” Also enacted was a requirement that civil-service

appointments and promotions be made “according to merit and fitness,”

to be judged as much as possible by competitive examination. In the ju-

diciary, the 1894 changes created the Appellate Division of the Su-

preme Court to ease the burden on the Court of Appeals, and
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consolidated some courts, creating a system that largely remains (see

Chapter Six).

The 1894 convention also produced provisions for apportioning

Senate and Assembly seats that remain in today’s Constitution, al-

though some are dead letters. Still in effect is the size of the Assembly,

at 150 seats. Other provisions that had the effect of giving more repre-

sentation to rural areas and less to New York City were ruled contrary to

the U.S. Constitution in the 1960s (see Chapter Five).

Within two decades of the 1894 convention, two major labor-related

provisions were added: Giving the Legislature power to regulate wages

and hours of employment, and creating a system of workers’compensa-

tion under which injured employees would automatically receive bene-

fits in exchange for giving up the right to sue their employers. These

and other changes were part of the nationwide “progressive” movement

that sought to take power from the government and big corporations,

and return it to the people.

A 1915 convention proposed major changes to strengthen the role of

the governor by creating an executive budget and consolidating execu-

tive agencies under the authority of the chief executive. Those propos-

als were rejected initially (along with several others), but were enacted

incrementally by the late 1920s. Along with a 1937 amendment giving

the governor and other statewide officials four-year terms, these

changes established the New York governor’s office as among the

strongest in the nation.

After two centuries of change, what is in the New York State Consti-

tution today? Following is a selection of major elements. Readers are

encouraged to consult The New York State Constitution: A Reference

Guide, from which some of the following discussion is adapted, for a

comprehensive analysis.

The Constitution at the Turn of the 21st

Century: A Bill of Rights — Right at the Start

Today’s state Constitution puts more power in the hands of the govern-

ment than John Jay and other founders might have imagined. Still, the

first Article emphasizes the rights that remain with the people. Indeed,

unlike our national charter, the New York State Constitution places the
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Bill of Rights at the very beginning, rather than as a series of

amendments at the end.

“No member of this state shall be disfranchised, or deprived of any

of the rights or privileges secured to any citizen hereof, unless by the

law of the land, or the judgment of his peers,” Section 1 of Article 1

states, providing a guarantee similar to one enjoyed by the English

since the Magna Carta.11

In the first of many such instances, Section 1 of the Bill of Rights

follows that broad, high-minded statement of principle with a narrow

rule added in 1959 to save money on uncontested primaries:

... except that the legislature may provide that there shall be no primary

election held to nominate candidates for public office or to elect per-

sons to party positions for any political party or parties in any unit of

representation of the state from which such candidates or persons are

nominated or elected whenever there is no contest or contests for such

nominations or election as may be prescribed by general law.

The Bill of Rights goes on to guarantee many of the same rights that

appear in the United States Constitution — often in identical or similar

language — while continuing to descend occasionally into more mun-

dane provisions.

The right to trial by jury is the second right granted by Article I.

Criminal defendants may waive the right, except in cases of charges

that may be punishable by death.

Article I also guarantees “free exercise and enjoyment of religious

profession and worship, without discrimination or preference.” In addi-

tion, “no person shall be rendered incompetent to be a witness on ac-

count of his opinions on matters of religious belief.” These rights are

not absolute, however: “the liberty of conscience hereby secured shall

not be so construed as to excuse acts of licentiousness, or justify prac-

tices inconsistent with the peace or safety of this state.”

The following three sections of the Bill of Rights provide various

protections against unfair prosecution — protections that go further

than those guaranteed by U.S. Supreme Court interpretations of the na-

tional charter. Section 6, for example, guarantees criminal defendants a
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right to counsel and several other rights. This one section of New York’s

Constitution has generated so many lawsuits and resulting case law that

the summary reports of such decisions fill almost all of an 848-page

volume of McKinney’s Consolidated Laws of New York’s annotation of

the Constitution.

Section 7 contains a more detailed discussion of concerns relating to

private property and eminent domain: “Private property shall not be

taken for public use without just compensation.” Further provisions re-

late to public takings of private roads and the use of private property for

drainage of swamp or farmlands.

Section 8 guarantees freedom of speech; citizens are made “respon-

sible for the abuse of that right.”

Section 9 prohibits laws that would limit the right to peaceful assem-

bly or to petition the government. The same sentence contains two

other, unrelated provisions. First, no divorce shall be granted other than

through judicial proceedings. Second, lotteries “or any other kind of

gambling” are outlawed, except state lotteries to raise money for educa-

tion and pari-mutuel betting on horse races “from which the state shall

derive a reasonable revenue for the support of government.”

Notwithstanding the ban on gambling, Section 9 allows localities to

permit bingo or similar games of chance operated by religious, charita-

ble, veterans, and similar nonprofit organizations. In a classic illustra-

tion of the detail to which state constitutions often extend, New York’s

fundamental law then stipulates that bingo prizes shall not exceed $250

for single games, and $1,000 for series of prizes on one occasion.

The former Sections 10, 13, and 15 of the Bill of Rights are no lon-

ger in effect, having been repealed by popular vote in 1962. Those pro-

visions, considered out of date and unnecessary, dealt with things such

as the purchase of lands of Indians, and certain grants of lands and

charters made by the king of Great Britain. The remaining sections have

not been renumbered, leaving sequential gaps in the Bill of Rights

today.

Section 11 guarantees equal protection under the laws of the state

and its subdivisions — including protection against private discrimina-

tion: “No person shall, because of race, color, creed or religion, be sub-

jected to any discrimination in his civil rights by any other person or by

any firm, corporation or institution, or by the state or any agency or sub-

division of the state.”
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Section 12 protects “the right of the people to be secure in their per-

sons, houses, papers and effects, against unreasonable searches and sei-

zures.” Search warrants are to be granted only upon “probable cause”

and must be particular in describing the place to be searched, and per-

sons or things to be seized. This section, adopted in 1938, also prohibits

“unreasonable interception of telephone and telegraph communica-

tions.” Like some other parts of the state Bill of Rights, Section 12 has

played an important role in state court decisions providing broader

THE CONSTITUTION 173

“Legislation Frozen Into

the Constitutional Mold”

Warren M. Anderson, who served as majority leader of the state

Senate from 1973 to 1988, described the Constitution this way:

“We have in New York a Constitution that should more properly

be described as legislation that has been frozen into the constitu-

tional mold, covering subjects so diverse that its index alone takes

up no less than 68 fine-print pages ranging from absentee voting to

workers’ compensation.” Senator Anderson made his comments in

October 1994, as part of a University at Binghamton symposium on

the prospect of a 1998 constitutional convention.

The level of detail in the Constitution is one reason so many in-

terest groups oppose the idea of changing it, according to Henrik N.

Dullea. Most New Yorkers, he writes, “would never imagine that

the state Constitution contains, sometimes in excruciating detail,

everything from the width of ski trails in the Adirondacks to proce-

dures for the issuance of local debt for water and sewer systems.”

“Changing a Constitution thus creates uncertainty and risk,”

Dullea, a former top aide to Governor Cuomo, adds. “For every

group passionately committed to the reform of a particular constitu-

tional provision, there is an equal and opposite group fiercely deter-

mined to preserve that same provision, which has provided it with

either an important benefit or protection over the years.”*

* Henrik N. Dullea, “Constitutional Revision in 1967: Learning the Right Lessons from the
Magnificent Failure,” in Gerald Benjamin and Henrik N. Dullea, eds. Decision 1997:
Constitutional Change in New York, Albany, NY: Rockefeller Institute Press, 1997, p.
368.



protections for criminal suspects than those required by the U.S. Su-

preme Court’s interpretations of identical language in the U.S. Consti-

tution.12

Section 14, some of which dates to the 1777 Constitution, reaffirms

the effective status of much of the common law and colonial statutes en-

acted before independence.

Section 16 safeguards the right of individuals to file civil lawsuits

“to recover damages for injuries resulting in death”; further, “the

amount recoverable shall not be subject to any statutory limitation.”

The “labor clause” and related provisions appear in Section 17: “La-

bor of human beings is not a commodity nor an article of commerce and

shall never be so considered or construed.” The clause, added in 1938

but with statutory roots dating back to 1897, makes clear that union ac-

tivity is not to be considered a violation of antitrust laws. This section
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A Direct Impact on Policy

New York State’s Constitution has a direct impact on major policy ques-

tions in the 21st century. At the start of 2007, recent or pending constitu-

tional decisions by the Court of Appeals promise to influence matters such

as:

� Funding for New York City schools. The state’s highest court

must decide whether the Constitution requires a specific addi-

tional level of state aid, as lower courts have said, or whether

that choice is up to the elected representatives of the people.

� Marriage between same-sex couples. The court ruled in 2006

that the Constitution neither prohibits nor requires state approval

of gay marriage. During the 2006 gubernatorial campaign, Eliot

Spitzer pledged to propose legislation creating authorization for

such marriages.

� The death penalty. The Court of Appeals ruled unconstitu-

tional a 1995 statute enacted by Governor Pataki and the Legis-

lature, but left the door open to a different law. Whether capital

punishment returns to New York after absence of more than 40

years may depend on whether the new governor attempts to

persuade an increasingly skeptical Assembly.

12 See Burton C. Agata, “Criminal Justice,” in Decision 1997, pp. 258-9



guarantees employees “the right to organize and to bargain collectively

through representatives of their own choosing.” It also limits workers

on public works projects to eight hours a day and five days a week, “ex-

cept in cases of extraordinary emergency,” and requires that they be

paid the wage “prevailing in the same trade or occupation in the locality

within the state where such public work is to be situated, erected or

used.” According to Galie, “The occupancy of the field by federal law

has had the effect of preempting this section, as well as much other state

labor law, giving it primarily a standby character. The value of these

provisions, aside from their symbolic importance, lies in their potential

use should federal policy change radically.”13

Section 18, the final provision of the Bill of Rights, also focuses on

an important labor issue, giving the Legislature authority to create a

workers’ compensation system. The key tradeoff between workers and

employers, reflected in this section, stipulates that payments can be

made regardless of whether the employee is at fault for an injury, and

that employers can be protected against any other legal liability for em-

ployees’ injuries or deaths on the job.

After the Bill of Rights, Article II provides rules relating to suffrage.

Since a 1995 amendment, the vote is available to citizens 18 or over

who have lived in the state at least 30 days before an election.

Structure of State Government:

The Legislature

After stating the rights of the people, and laying out the general rules for

voting in New York, the Constitution creates the structure of state gov-

ernment in Articles III through VI. As does the U.S. Constitution, it

starts with the branch of government that was intended to be most pow-

erful because it is closest to the people — the legislative branch.

The number of senators can vary from a minimum of 50. The text of

the state Constitution allows for additional seats to provide the neces-

sary complement of senators to more populous counties. Court deci-

sions that invalidated provisions for apportioning the Senate in the

1960s have left unclear whether there is a maximum number of seats al-

lowable under the Constitution. As of 2006, there are 62 senators. The
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number was expanded from 61 after the 2000 census, when majority

Republicans saw an opportunity to draw a new district that could help

preserve their leadership in the chamber. The Assembly is set at a fixed

150 seats.

Article III lays out a number of procedural rules for the Legislature,

including:

� Unlike in Congress, where tax legislation must originate in

the House of Representatives because its members are sub-

ject to more frequent election than are senators, in New York

any bill may originate in either house.

� For any bill to pass either house, a majority of members (not

simply a majority of those present) must vote in favor.

� Neither house may pass any bill “unless it shall have been

printed and upon the desks of the members, in its final form,

at least three calendar legislative days prior to its final pas-

sage.” The requirement is interpreted such that a bill can be

voted upon in its third day of existence, potentially little

more than 48 hours after introduction. An exception to the

“aging” requirement — one breaching the separation of

powers between the legislative and executive branches — al-

lows the governor to certify the need for immediate action.

Governors typically agree to such certification only when

they support the legislation. On June 23, 2006, for instance,

the Senate introduced S.8470, a “budget cleanup” bill. Gov-

ernor Pataki sent a “message of necessity,” both houses

passed the bill, and the governor signed Chapter 108 of the

Laws of 2006 the same day.

� In a provision that both reflected the founders’ distrust of

government and foreshadowed the 1970s-era concern for

open government, “The doors of each house shall be kept

open, except when the public welfare shall require secrecy.”

Each house today maintains a visitors’ gallery above its

chamber on the third floor of the state Capitol.

� “Private or local bills” are strictly regulated. The Legislature

is to enact no such bill embracing more than one subject. In

addition, the Constitution lists 14 cases in which the Legisla-
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ture may not pass a private or local bill. Such bills include

those that change the names of persons; locate or change

county seats; or exempt any private corporation, association

or individual from taxation of real or personal property.

� Two-thirds of the members of each house must vote for any

bill “appropriating the public moneys or property for local or

private purposes.” If strictly interpreted, this 1821 provision

of Article III would appear to cover the “member items” that

the Legislature appropriates for specific local organizations

and projects.

� A quorum of either house is usually a simple majority. For

passage of any tax legislation, appropriation of public

money or creation of debt, a quorum is three-fifths of the

membership.

Structure of State Government:

The Governor

The Constitution places executive power in the governor, who must be

at least 30 years old and a citizen of the United States, and have lived in

the state at least five years. Befitting the Constitution’s origin at a time

when the colonies were at war with England, the first stated power of

the governor is serving as commander-in-chief “of the military and na-

val forces of the state.”

As detailed in Chapter Four, the governor has enormous power over

legislation and the budget, including veto power. The line-item veto is

one of several major constitutional and statutory provisions that, taken

together, give the governor by far the most powerful role in the state

budget process.

Other powers the Constitution vests in the chief executive include:

� The authority to convene the Legislature, or the Senate only,

in extraordinary session. In such sessions the Legislature

may act on no measure except those recommended by the

governor.
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� The responsibility to “communicate by message to the legis-

lature at every session the condition of the state, and recom-

mend such matters to it as he shall judge expedient.” This is

the genesis of the “State of the State” message — an oppor-

tunity for the governor to focus the public spotlight on the is-

sues he seeks to address in the upcoming legislative session.

� The power to grant reprieves, commutations, and pardons af-

ter criminal convictions, “for all offenses except treason and

cases of impeachment,” subject to procedural regulations

that may be imposed by law.

The Constitution also creates the foundation for what have become

significant procedural limitations on the power of the governor and
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The Commander-in-Chief Today

As commander-in-chief of the state’s military forces, the governor

has authority over the Army National Guard, Air National Guard,

Naval Militia, and New York Guard. The four branches are under

the supervision of the Division of Military and Naval Affairs, which

provides civilian command of the military in a manner analogous to

that of the U.S. Defense Department.

Members of the state’s forces traditionally provide a variety of

services in times of natural disaster or emergency. Responding to a

severe ice storm in the state’s northern counties in January 1998, for

example, National Guard forces helped locate stranded residents,

transport generators and food, and clear roads. In the weeks after

the September 11, 2001, terrorist attacks on America, more than

2,000 National Guard members were assigned to provide security in

the World Trade Center area, around nuclear power plants, and at

other sites.

The state’s military forces can be, and occasionally are, in-

volved in the nation’s military actions overseas. A New York Army

National Guard unit participated in the NATO peacekeeping mis-

sion in Bosnia in 1997. The Division of Military and Naval Affairs’

website is http://www.dmna.state.ny.us/.



executive agencies to write rules and regulations. The document states

that no such rule, except those relating to the organization or internal

management of agencies, shall take effect until it is filed with the De-

partment of State. Governors and legislatures have, over the years, writ-

ten into statute further protections for the people against overweening

regulation by state agencies. (See Chapter Eight for further discussion

of administrative law.)

Article IV also provides for the position of lieutenant governor. As

with the U.S. vice president, the most important function of the lieuten-

ant governor is one of potential — of succeeding the governor in case of

death, resignation, or removal from office. The last such succession

came in December 1973, when Malcolm Wilson became governor upon

the resignation of Nelson A. Rockefeller. The lieutenant governor is

also to act as governor when the chief executive is “absent from the

state.” This provision, dating to colonial times, has been widely criti-

cized as outmoded and is often ignored in an age of worldwide telecom-

munication and rapid transportation. If both the governor and lieutenant

governor leave office or are absent from the state, the temporary presi-

dent of the the Senate becomes acting governor. If that office is vacant,

the Assembly speaker follows in the line of succession.

The office of lieutenant governor has no power of its own, other than

to cast a vote in the Senate when needed to break a tie on procedural

matters. When the lieutenant governor has a good relationship with the

governor, typically he or she will be assigned projects of some impor-

tance. That was true, for instance, with Governor Mario M. Cuomo and

Lieutenant Governor Stan Lundine. In the last two decades, though,

strained relations have been more the norm — between Governor Hugh

L. Carey and then-Lieutenant Governor Cuomo; between Governor

Cuomo and Lieutenant Governor Alfred DelBello; and between Gover-

nor Pataki and Lieutenant Governor Betsy McCaughey Ross.

The Comptroller and Attorney General

The Constitution creates two additional statewide elected officers: the

comptroller and the attorney general. (Most states have more separately

elected statewide officials, diffusing the executive power more than

New York does.) They are elected at the same time as the governor and

have the same terms of office. Like the governor and lieutenant gover-
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nor, they must be 30 or older, U.S. citizens, and residents of the state for

at least five years.

Unlike the offices of governor and lieutenant governor, those of

comptroller and attorney general are filled by the Legislature in case

of vacancies. During the early 1990s, Comptroller Edward V. Regan

and Attorney General Robert Abrams each resigned. They were suc-

ceeded, respectively, by H. Carl McCall, whom the Legislature

elected with Governor Cuomo’s support; and G. Oliver Koppell, a

longtime member of the Assembly. Vacancies are filled through a

joint vote of both houses. After the Regan and Abrams vacancies, the

Democratic majority in the Assembly effectively held the power to

choose successors.

The Constitution gives the comptroller significant procedural con-

trols over the spending of state money. He or she is required to:

� Audit all vouchers before payment, and all official accounts.

� Audit the accrual and collection of all revenues and receipts.

� Prescribe the accounting methods state agencies must follow

to make such auditing possible.

The Constitution also allows the Legislature to assign to the comp-

troller supervision of the accounts of any political subdivision of the

state. However, as Gerald Benjamin has pointed out, “The Constitution

is silent on the comptroller’s very considerable powers in the manage-

ment of the state retirement system, and his or her role in the incurring

of state debt. These are entirely based in statute.”14

The Constitution is also virtually silent on the powers and duties

of the attorney general, other than to make him the head of the De-

partment of Law with responsibility for representing the state in

litigation.

The Executive article makes the Regents of the University of the

State of New York, collectively, the head of the Department of Educa-

tion. They are charged with appointing and, at their pleasure, removing

the commissioner of education, the chief administrative officer of the

agency. The heads of departments other than Audit and Control, Law,
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and Education are to be appointed by the governor with the advice and

consent of the Senate, as are members of “all boards and commissions,

excepting temporary commissions for special purposes.”

The Constitution limits the Executive branch to 20 departments, a

1925 change that was intended to limit the sprawl of government. It did

not work. Governor Nelson A. Rockefeller told the Legislature in 1960

that the number of agencies reporting to the governor had grown from

65 to 136 since the amendment was enacted, and state government em-

ployment from 29,000 to “about 100,000.”15 In practice, governors

have created “divisions” and “offices” within the Executive Depart-

ment to get around the constitutional limit. As of 2006, some 30 agen-

cies included “division” or “office” in their titles — from small

agencies such as the Office of the Advocate for Persons with Disabili-

ties and the Division for Women, to large ones such as the Division of

State Police. Each is part of the Executive Department, more than dou-

bling the number of state “departments.” Agencies with other titles,

such as the Council on the Arts and the Consumer Protection Board,

add further to the state bureaucracy.

The Constitution’s Executive article also creates important provi-

sions regarding employees of the state and local government. Section 6

requires that appointments and promotions “in the civil service of the

state” and its localities “shall be made according to merit and fitness to

be ascertained, as far as practicable, by examination which, as far as

practicable, shall be competitive.” Legislation has established the di-

viding line between those positions that must be filled through competi-

tive examination, and managerial and other exempt employees. Section

6 grants veterans additional points on their civil service exam scores

(see Chapter Eight on the workforce).

Section 7 provides that membership in any state or local government

pension system “shall be a contractual relationship, the benefits of

which shall not be diminished or impaired.” As a result, any reduction

in pension benefits can only apply to employees hired after the change.

That provision attained added relevance in 2006, as local-government

leaders and fiscal critics of the state argued that public pensions were

helping to drive property taxes and state spending to unaffordable

levels.
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Structure of State Government:

The Judiciary

The longest article in the Constitution — nearly 10 times as long as the

Executive article — lays out the organization of, and procedures for, the

state court system.
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Impeachment in New York

The Judicial article of the Constitution contains the rules for im-

peaching high state officials, which requires a simple majority vote

by the Assembly. The court of impeachment is to consist of mem-

bers of the Senate and the judges of the Court of Appeals, with a ma-

jority of both bodies required to participate. (At the federal level,

the Senate is the court and the Chief Justice presiding officer, as

many Americans learned after President Clinton’s impeachment in

1999.)

In addition to several judges, one governor has been removed by

impeachment. William Sulzer was convicted in 1913 for filing false

statements regarding the use of campaign funds and for using such

funds to speculate in the stock market. The impeachment of Sulzer,

a Democrat, was voted by a Democratic-controlled Assembly. “His

trial before the Court of Impeachment, which is made up of the

judges of the Court of Appeals and the members of the state Senate,

clearly established the accusations as true,” then-Assembly member

and later Governor Al Smith wrote later.* On the other hand, David

M. Ellis and other historians called Sulzer “a victim of political ven-

geance” who “was removed because he refused to obey … orders”

from Tammany Hall leader Charles E. Murphy.**

Conviction after inpeachment requires a two-thirds vote, the

same as at the federal level.

* Alfred E. Smith, Up To Now: An Autobiography, New york, NY: The Viking Press,
1929, p. 132.

** David M. Ellis et al., A History of New York State, Ithaca, NY: Cornell University Press,
1967, p. 388.



The Constitution creates a system of self-rule for the courts, with ex-

tensive administrative power vested in the chief judge of the Court of

Appeals. (Contrary to the practice in federal courts, the highest-ranking

jurists in New York are called judges, and many in the lower courts are

called justices.) It establishes a unified court system throughout the

state, with the chief judge serving as the chief judicial officer. The chief

judge chairs the Administrative Board of the Courts; presiding justices

of each of the Appellate Divisions of state Supreme Court also serve on

the board. The chief judge appoints, with the advice and consent of the

Administrative Board, a chief administrator of the courts. The chief

judge is also responsible for establishing “standards and administrative

policies for general application throughout the state,” although the

Court of Appeals must approve such rules.

What Government Must,

May, and Cannot Do

After the four articles describing the functions and responsibilities of

the state’s officers and its courts, the Constitution outlines the general

powers of the state and local governments, and sets limits on those

powers.

State finances. Article VII lays out the Executive Budget process. To

promote accountability for the state’s taxing, borrowing, and spending

policies, the article places clear, primary responsibility for the budget in

the office of the governor. Provisions related to the state’s finances ap-

pear throughout the Constitution, in 12 of the 20 articles. (For details,

see Chapter Ten.)

Local finances and a Bill of Rights for local governments. Article

VIII imposes detailed limits on the authority that counties, cities,

towns, villages, and school districts have to borrow and impose real es-

tate taxes. Included are specific, separate rules for New York City,

Nassau County, Buffalo, Rochester, and Syracuse. Article IX’s Bill of

Rights for local governments grants them the power to elect local legis-

lative bodies, adopt local laws, and make agreements with the federal

government or other state or local governments. Article IX creates the

general scheme of state oversight of local governments, but also at-

tempts to limit the power of the state government over those of local

governments. Those constitutional rules have had mixed success at
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best, and local governmental bodies remain “political subdivisions”

subordinate to the state.

Corporations. Article X gives the Legislature the power to pass gen-

eral laws allowing the formation of corporations, but prohibits the use

of special acts to form corporations other than public agencies. In other

words, businesses and individuals generally have the right to form cor-

porations without seeking special favor from the Legislature. Charters

of savings banks and other savings organizations receive similar treat-

ment. Section 5 of the article regulates “public corporations,” more

commonly known now as public authorities. “Strictly interpreted, the

provisions of this article, along with Article XVI, section 1 and Article

VII, sections 8 and 12, would have severely limited the usefulness of

public authorities,” according to Galie. However, the courts have inter-

preted the provisions more permissively, resulting in broad devolution

of power to public authorities.16

Education. For a document that is long and often highly detailed, the

Constitution is succinct and general when it comes to establishing gov-

ernmental authority for education. New York’s entire system of support

for public schools relies on Article XI, Section 1, which states: “The

legislature shall provide for the maintenance and support of a system of

free common schools, wherein all the children of this state may be edu-

cated.” Given the social, economic, and political importance of the is-

sue, governors and legislatures have used that authority broadly. The

Education article continues the Board of Regents, originally created in

1784. It also prohibits the use of public property or money to support

“any school or institution of learning wholly or in part under the control

or direction of any religious denomination,” although transportation of

children to or from any such school is permitted (see Chapter Eleven).

Defense. Article XII holds: “The defense and protection of the state

and of the United States is an obligation of all persons within the state.

The legislature shall provide for the discharge of this obligation and for

the maintenance and regulation of an organized militia.” The article

was approved by popular vote, after legislative action, in 1962.

Public officers. Article XIII provides the oath or affirmation that

legislators, executive branch officers and judges must take, before en-

tering office, to support the constitutions of the United States and of

New York State. It stipulates that “no other oath, declaration or test shall
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be required as a qualification for any office of public trust.” In 1938, the

latter clause was amended to state that any political party committee

may “provide for equal representation of the sexes on any such commit-

tee.” Article XIII also establishes January 1 as the start of the legislative

term and political year; sets the start of each legislative session as the

first Wednesday after the first Monday in January; requires the Legisla-

ture to provide for removal of public officials “for misconduct or mal-

versation in office”; provides that each state officer named in the

Constitution shall be paid compensation, fixed by law, that cannot be

changed during the term for which the officer is elected or appointed;

and sets various other terms of office. The article also gives the Legisla-

ture the power to regulate the wages and hours, and provide for the pro-

tection, welfare and safety, of persons employed by public agencies or

by contractors performing work for public entities.

Conservation. “The lands of the state, now owned or hereafter ac-

quired, constituting the forest preserve as now fixed by law, shall be

forever kept as wild forest lands.” So begins Article XIV. After that

grand, succinct declaration, it goes on in great detail to do such things as

allow specific conveyances of state-owned land to five entities in ex-

change for lands those parties would convey to the state.

Article XIV grants the Legislature authority to provide for reser-

voirs and canals built in the forest preserve lands. It returns to broad

policy with the provision, “Forest and wild life conservation are hereby

declared to be policies of the state,” and gives the Legislature the power

to buy state land outside the Adirondack and Catskill parks for such

purposes, where the “forever wild” provisions shall not apply.

The article provides that any violation of its provisions “may be re-

strained at the suit of the people or, with the consent of the supreme

court in appellate division, on notice to the attorney-general at the suit

of any citizen.” Environmental groups have lobbied in recent years for

legislation allowing such “citizen suits” on a broader range of issues, al-

though the existing constitutional provision is used only rarely.

Canals. Article XV ensures the continuation of a waterway trans-

portation system by prohibiting the sale or disposition of the barge ca-

nal system developed in the 1800s — the Erie, Oswego, Champlain,

Cayuga, and Seneca canals — except where sections are or may be-

come unneeded. The Legislature is given authority to grant revocable

permits or leases for use of any of the canal lands and related structures,

and to transfer or lease the canal system to the federal government “for
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purposes of operation, improvement and inclusion in the national sys-

tem of inland waterways.”

Taxation. Additional rules governing the finances of both the state

and local governments, dating mostly from 1938, appear in Article

XVI. This article provides that the taxing power of government “shall

never be surrendered, suspended or contracted away, except as to secu-

rities issued for public purposes pursuant to law.” The article also pro-

hibits discriminatory taxation of corporations and declares that

pensions of public employees are not subject to taxation. Unlike consti-

tutions in some states, New York’s charter does not prohibit income or

sales taxes.

Social welfare. Like the Education article, this section is a small part

of the Constitution, given its importance in state government today.

Most of the article was enacted as part of the 1938 changes, after Frank-

lin D. Roosevelt had championed a more activist role for government,

first as governor of New York and then as president. Article XVII gives

the state broad powers in caring for the public welfare, public health,

and persons with mental disabilities. Seemingly misplaced in the Social

Welfare article, but reflecting the historical development of the welfare

and prison systems, is a section creating broad authority for a state

criminal justice system.

Section 1, probably the best-known section of the article, states:

“The aid, care and support of the needy are public concerns and shall be

provided by the state and by such of its subdivisions, and in such man-

ner and by such means, as the legislature may from time to time deter-

mine.” Section 3 provides: “The protection and promotion of the health

of the inhabitants of the state are matters of public concern and provi-

sion therefor shall be made by the state and by such of its subdivisions

and in such manner, and by such means as the legislature shall from

time to time determine.”

The sections of the article referring to care for the mentally disabled

and a criminal justice system are less directive. Neither subject is said to

be a “matter of public concern,” and each is something that the state

“may,” rather than “shall,” provide for.

Article XVII also continues the state Board of Social Welfare, which

inspects institutions ranging from orphanages to adult homes. And, in

an amendment enacted in 1969, the article creates authority for the state

or municipalities to loan money for hospital construction.
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Housing. Also originally adopted by the 1938 convention, Article

XVIII creates authority for the state and its localities to “provide ... for

low-rent housing and nursing home accommodations for persons of

low income,” and “for the clearance, replanning, reconstruction and re-

habilitation of substandard and insanitary areas.” The current text of the

article reflects amendments to expand the powers of state and local gov-

ernments in 1949, 1955, 1957, and 1965. For example, Article XVIII

allows the Legislature to grant the power of eminent domain to any city,

town, or village, to any public corporation, and even to certain types of

private housing corporations regulated by law. It also excludes, from

the general limits on debt, borrowings to carry out these powers.

Constitutional amendments. Article XIX provides two methods for

amending the Constitution. First, in a three-step process, amendments

can be approved by the Legislature, approved a second time by the Leg-

islature after a legislative election, and then submitted to the voters for

approval. (The governor’s involvement is not required.) Alternatively,

changes can be proposed by a constitutional convention, and then sub-

mitted to the voters. Approval in the Legislature and by voters require

simple majority votes — a significantly lighter burden than that for

amending the U.S. Constitution.

New York is one of 14 states with a mechanism for the people to call

a constitutional convention, the second method of amendment.17 The

1846 Constitutional Convention proposed, and voters approved, a sec-

tion providing that, every 20 years, the statewide ballot would automat-

ically include a question: “Shall there be a convention to revise the

constitution and amend the same?” If a majority of voters are in favor,

three delegates are to be elected from each Senate district and 15 dele-

gates elected statewide. Delegates convene at the Capitol in April fol-

lowing their election, “and shall continue their session until the

business of such convention shall have been completed.”

The Amendments article gives preference to the convention method

over the legislative amendment process in one respect: If both a consti-

tutional convention and the Legislature submit amendments on the

same subject to the voters at the same time, and both are approved, the

proposal from the convention supersedes that from the Legislature.
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Driving Constitutional Change:

Politics, Society, and Ideas

What forces brought dramatic constitutional revisions over more than

two centuries? As with any major change in government, the answer is

a combination of individual leaders and the times.

One factor leading up to the important 1846 Constitutional Conven-

tion, for instance, was the populist fervor that had spread in New York

and throughout the country as farmers, tradesmen, and others sought to

broaden political power originally held by a relative few. Andrew Jack-

son’s election as president in 1828 (with key support from New York’s

Martin Van Buren) marked one major step in the rise of populism. At

the state level, popular election of presidential electors (previously cho-

sen by the Legislature) and elimination of property requirements for

voting were among other developments.

Tenant farmers’ efforts to end the colonial-era leasehold system of

land tenure also played a role in building support for the 1846 conven-

tion. So did concern over the state’s rising debt and a perception that the

Legislature was too deeply involved in directing economic activity

within the state.

Numerous individuals played important roles, over two decades or

more, in building support for the changes that eventually were enacted

in 1846. While Van Buren was one, others are largely forgotten today.

Historian Milton M. Klein notes, for instance, the role of “Radical

Democrat” leaders Michael Hoffman and Arphaxed Loomis in the suc-

cessful drive for constitutional limits on borrowing.

Much of the agenda of the 1846 convention echoes in calls for reform

of Albany today, 160 years later. Klein summarizes its work this way:

The constitution of 1846 curtailed the legislature’s power to distribute

public largess to special interests, imposed tighter standards of legisla-

tive procedure, and strengthened the mechanisms of popular control.…

(I)t prohibited the legislature from lending the state’s credit to individu-

als or corporations and limited total state indebtedness to $1 million.

Any new obligation in excess of that amount would require popular ap-

proval and new taxes dedicated to its repayment.…

The new constitution also expanded opportunities for voter control

of the government by reducing senatorial terms from four to two years
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and creating single-member districts, Klein notes. It provided for elec-

tion of most judges, and of the state attorney general and comptroller,

making those office-holders accountable to the people rather than the

Legislature. All in all, according to Klein, delegates “wrought a consti-

tutional revolution.”18

Another period of major structural change was the Progressive era,

personified best by Al Smith, from 1915 through most of the 1920s.

Idealistic citizen groups advanced key ideas for change. Individuals

with social and/or political standing contributed important support

through organizations such as the New York State Association. Re-

formist leaders from both parties played important roles: Republicans

such as Charles Evans Hughes joined with Smith to provide the politi-

cal power needed to convince a reluctant Legislature.

The last time New Yorkers enacted the proposals of a constitutional

convention was 1938 — the first such gathering to include women, who

had won the vote nationwide in 1920. Reflecting many of the concerns

of Americans during the Depression, the new amendments included ar-

ticles in support of social-welfare and housing programs and guarantee-

ing workers the right to organize.

The last convention, in 1967, produced numerous sweeping propos-

als and presented them to voters as a single ballot question. Voters re-

jected the convention’s work; many analysts believe a major reason was

the proposal to allow public support for sectarian schools.

The 1997 Vote Against a Convention

New Yorkers last had the opportunity to call a constitutional convention

in November 1997. As the vote on whether to hold a new convention

approached, a good case could be made for reform. Even the fundamen-

tal direction that New York State’s governing charter gave its elected

leaders was inconsistent. On the one hand, as Joseph F. Zimmerman

wrote, “The Constitution basically is a document reflecting distrust of

government and public officials.”19 That analysis could be justified

based on the Constitution’s extensive provisions limiting the Legisla-
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ture’s ability to incur debt and spend taxpayer dollars. On the other

hand, the document required or allowed state government to act in a full

spectrum of social areas, from housing to education to conservation.

Since 1960, at least 10 states have adopted new constitutions and

several others have undertaken major constitutional review. These

changes “have usually resulted in more streamlined constitutions and

more effective state governments.”20

Tough economic times often produce popular demands for change

in government. The early 1990s brought significant economic diffi-

culty to New York, including the loss of more than 500,000 jobs from

1990 to 1992. The job losses were far higher, proportionally, than those

in the national economy, which suffered only a brief recession before

resuming growth. Many business leaders and a number of newspaper

editorials complained that the state’s tax and other policies were driving

jobs and residents elsewhere. Forbes printed a cover article with the

headline: “One in three Americans who lost their jobs in the recession

was a New Yorker. Other states gained jobs. Why?”21

Anticipating the 1997 ballot question on a constitutional conven-

tion, in 1993 Governor Cuomo appointed a Temporary Commission on

Constitutional Revision to study the processes for holding a convention

and to recommend issues it might address. “The people of New York

State believe that they face a series of deepening problems that govern-

ment is failing to address,” the commission reported in February 1995.

“Most New Yorkers are not united or even certain about what the solu-

tions to those problems are.... Many have no confidence that current in-

stitutions are capable of finding solutions to those problems.”22 The

commission pointed to the need for reform in fiscal integrity, state/local

relations, education, and public safety.

Whether voters agreed with those sentiments, they overwhelmingly

rejected the question on a convention in November 1997. One major

factor was strong opposition by public-employee unions, organizations

supporting abortion rights, environmental activists, and others who

feared major changes in the Constitution. Still, within five years after
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the Commission’s report, the state’s elected leaders had enacted major

changes to state policies in at least three of its areas of concern.

In a step that supporters said would end (or at least minimize) delays

in adopting the annual state budget, the Legislature approved a statute

withholding members’ paychecks from the start of the fiscal year until

budget adoption. Additionally, the Senate and Assembly adopted the

practice of using joint conference committees to settle differences over

the fiscal plan. In 2000, the budget was passed “only” a month past the

April 1 start of the fiscal year — less than half the annual delay during

most of the 1990s. (In 2001, however, final budget action did not come

until October.) The commission identified “keeping the burden of taxa-

tion within reason” as a concern; Governor Pataki and the Legislature

enacted reductions in most of the state’s major taxes.

In education, the commission identified “failing” public schools as a

critical concern, pointing to the need for greater focus on performance

and results, and mechanisms for allowing parents to move children

from schools that fail to others that succeed. The Board of Regents and

Education Commissioner Richard Mills created “school report cards”

and other significant accountability measures. And in December 1997,

Governor Pataki and the Legislature enacted legislation authorizing

100 charter schools statewide, to give families choices outside the regu-

lar public school system. Meanwhile, a court challenge to the constitu-

tionality of New York’s school financing held the possibility of

court-ordered change in that key area (see Chapter Thirteen).

Public safety improved substantially between the early 1990s and

the turn of the century — crime rates fell sharply, most noticeably in

New York City but throughout the state as well. One specific area cited

by the commission was the problem of young, violent criminals; Gov-

ernor Pataki and the Legislature enacted new laws there also.

In the area of state/local relations, the commission’s concerns in-

cluded numerous and overlapping local governments as well as costly

and inefficient state mandates imposed on localities and school dis-

tricts. Little has changed in those areas; the problem of state mandates

driving property taxes higher has grown worse with the imposition of

new health-care and pension costs.
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Constitutional Reform Without a Convention

While much of the history of revision to New York’s fundamental law

revolves around constitutional conventions, many major changes

emerged from the Legislature. Some of those changes — such as cre-

ation of the Executive Budget — were not, at first glance, likely to win

approval from legislators who are notoriously jealous of their institu-

tional power. But their passage shows that it is possible to shake things

up in Albany even in the absence of a convention.

In 2006, for instance, most observers agreed that sharp increases in

state borrowing under Governors Cuomo and Pataki showed the need

for tighter constitutional restrictions on state debt. Governor Pataki,

Comptroller Hevesi, and Senate Republicans proposed amendments

that would, in varying ways, limit Albany’s total outstanding debt to a

fraction of total personal income in the state. None of the proposed

amendments appeared likely to go before voters immediately. But they

are examples of what might be done, without a convention, if political

and other leaders created pressure on the Legislature to act.

Some observers have suggested creation of a constitutional commis-

sion, a group of distinguished New Yorkers that would be appointed by

the governor and legislative leaders with the understanding that its pro-

posals would receive serious consideration. Such an approach, com-

bined with a campaign-style sales effort by a reform-minded governor,

might be necessary to push through proposals such as independent re-

districting of the Legislature — a favorite reform idea among many in

Albany.

The theory of democratic government would hold that the actions of

elected officials — including those that addressed issues raised by the

Goldmark commission — generally reflect the demands of the voters.

In some measure, then, it can be argued that the “loss” of the convention

vote in 1997 did not necessarily mean that voters forfeited the chance to

enact significant changes. In government, as in other spheres, tomorrow

is always another day.
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Chapter Eight

APPOINTED OFFICIALS,

ADMINISTRATIVE LAW, AND

THE BUREAUCRACY

The ultimate authority for state government is the state Constitution,

approved directly by the people of New York. Elected officials hold the

power to make wide-ranging decisions about public policy and

allocation of state resources through statutes and budgets.

Key points:

� Appointed officials in state agencies influence both

the procedures and policies of government, bringing

their own abilities, initiative and beliefs to the task.

� When adopting regulations, agencies must follow ad-

ministrative procedures designed to give the public

adequate opportunity to review and comment.

� Major industries such as banking and insurance are

still regulated mostly by states, but Washington’s in-

volvement is increasing.



When New Yorkers actually experience state government at work,

though, it is usually not through written laws or the political leaders

who receive most of the media attention. Rather, it is through

state-funded institutions and individuals who operate the various state

agencies.

The men and women who are appointed to administer execu-

tive-branch agencies in any level of American government — certainly

including the state of New York — wield enormous influence over both

the procedures and policies of government. Richard P. Nathan calls

such individuals “the governing class” and says of them:

These officials do the heavy lifting of policymaking and management

in America’s governments.... As government has grown and become

more involved in regulating and influencing more and more areas of

our national life, so has the role of appointed officials....1

Later chapters of this book will look at the major operating agencies

of state government. This chapter examines two broader elements com-

mon to most executive-branch agencies. It starts with a brief look at the

role of top appointed officials in setting the policy priorities and opera-

tional style for a department. Then it examines the regulatory process

through which agencies exert the power of state government over a

wide variety of social and economic activities. The chapter also sum-

marizes much of the economic regulation conducted by state govern-

ment; some particular areas of such regulation, such as health and

environmental protection, are discussed in later chapters. Finally, the

chapter covers the extensive regulations that govern how the regulators

themselves do their work.

Policy, Powers, and People

What agencies do, how they do it, and how well they achieve their goals

reflect a combination of three broad factors.

First, agencies receive policy direction from elected leaders — in-

cluding the governor as the head of the executive branch, and the Legis-

lature and the governor through statute — as well as rulings handed

down by courts. The head of almost every agency is appointed, and
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most can be dismissed at any time, by the chief executive. The governor

has complete authority over departmental budget requests to the Legis-

lature, and controls the number of employees in each agency. Perhaps

most importantly, the governor has the very real power to lay out a vi-

sion for state government and its agencies — whether it be achieving

greater cost-efficiency, extending services to more New Yorkers, or

promoting other policy goals.

Agencies are also responsible to the Legislature, and can be held ac-

countable to the courts. Most of their activities are driven by statutes,

and the Senate and Assembly have subpoena and other powers to inves-

tigate whether departments are fulfilling the will of the Legislature. As

described in previous chapters, the Legislature shares with the governor

control over every agency’s budget; the Senate must approve most

agency commissioners, along with members of important boards such

as the Public Service Commission, before they take office; and the Leg-

islature appoints the Board of Regents. Anyone can file suit against a

state department, and court decisions occasionally require major

changes in state policy. One example was the 1970s lawsuit challenging

the Department of Mental Hygiene’s care of mentally retarded clients,

which ended in a settlement producing dramatic reforms.

Secondly, beyond broad policy direction, the state’s elected officials

give each agency a specific set of powers and responsibilities. Some de-

partments, such as Health, have a long and multifaceted list. Others —

Correctional Services, for instance — have a more focused mission.

The third factor that affects what agencies do, how they do it, and

how well they achieve their goals is often overlooked. It is the set of hu-

man qualities that the people managing and operating the agencies

bring to their jobs: their level of ability and personal initiative, commit-

ment to the philosophy of the elected leadership, individual ideologies,

and other intangible elements.

The Power of Appointed Officials

An agency executive with a vision, personal drive, and the support of

elected leadership can make an enormous impact on state government

and the society it serves. Perhaps the best example in New York’s his-

tory is Robert Moses, who was responsible for developing the state park

system as well as building roads and electric power projects in Long Is-

land, New York City, along the Niagara Frontier, and on the St. Law-
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rence River at the Canadian border. Moses’s involvement in these

projects extended from creating the original vision to overseeing small

details. He also developed and implemented the political strategy

needed to secure approval for these projects — or, at least, to neutralize

any opposition — from the Legislature, local elected officials, and

powerful private individuals. His achievements were possible, though,

because he had the support of elected leaders, starting with Governor

Alfred E. Smith.

While no one surpasses Moses as an executive agency manager who

got things done, countless others have brought about major changes in

the state. Examples might include John O’Mara, who initiated the Pub-

lic Service Commission’s recent deregulation of the electric industry

under Governor Pataki; Patricia Adduci, who led the customer-friendly

transformation of the Department of Motor Vehicles under Governor

Cuomo; David Axelrod, who won praise for his activist approach to

public health as health commissioner under Governors Carey and

Cuomo; and Raymond T. Schuler, who helped create the modern Trans-

portation Department and served as its commissioner under Governors

Rockefeller, Wilson, and Carey.

Advisers who do not hold a traditional appointive position some-

times play a major role as well. Belle Moskowitz was considered the

most influential counselor to Governor Smith despite having no official

position; Governor Carey made a personal friend, Dr. Kevin Cahill, his

chief adviser on health issues for many years.

Just below the top rank of appointed officials are the managers who

are largely responsible for implementing policy directives. Depending

on the size of the agency and other factors, these positions may be part

of the civil service or subject to the pleasure of the governor. (Chapter

Nine examines the state workforce at the civil-service level.) Often, a

primary challenge for individuals in such positions is marrying the pol-

icy and political dictates from above with the realities of bureaucratic

operations below — a challenge faced by mid- to upper-level managers

in large private-sector organizations as well. Institutional knowledge is

a key resource managers use to succeed, as are the ability to bring dispa-

rate individuals and views together to advance a policy or program and

good, long-term relationships with peers in other agencies. Managers at

this level often have titles such as deputy commissioner or

administrative officer.
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How many appointed officials work in state government? The

broadest definition might include all members of the managerial/confi-

dential (M/C) classification as defined by the state’s Civil Service Law.

These employees — 12,000 in the regular executive branch agencies —

encompass a broad range of occupations, including policymaking man-

agers, middle managers, and specialists in fields as diverse as educa-

tion, law, computer science, medicine, administrative support, and law

enforcement. Civil Service Law treats M/C employees differently from

others, in that they are not allowed to organize or bargain collectively

on terms and conditions of employment owing to the nature of the work

their positions require. Employees may be designated “managerial” if

they formulate policy, assist the employer directly in preparing for or

conducting negotiations, or play a major role (involving independent

judgment) in administering labor agreements. Employees may be

designated “confidential” if they assist and act in a confidential

capacity to employees designated managerial.

Patronage, or Performance?

A more common measure of appointed positions is those filled at the

pleasure of the governor, often through “patronage.” The traditional

view of patronage holds that top elected officials give jobs to political

supporters with little concern for ability or experience. Clearly, gover-

nors (and legislative leaders, as well as elected officials at other levels

of government) provide jobs directly to individual supporters and to

others who have the backing of political patrons. While some such ap-

pointees may be unprepared for the job, as a general rule any adminis-

tration can abide only a minimal level of incompetence before the

potential political loss outweighs any gain.

Years before winning elective office himself, Daniel Patrick

Moynihan coauthored a study of patronage in New York State during

the administration of Democratic Governor W. Averell Harriman.2

Nearly half a century after Harriman took office, the themes explored in

that study remain relevant today.
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Harriman had appointed Carmine G. DeSapio, the leader of the

Tammany Hall Democratic organization in Manhattan and an important

player in the governor’s election, as secretary of state. Moynihan, the

state’s future senator, served as an assistant to the governor, with duties

that included involvement in the appointment process. Some five years

after the end of the Harriman administration, with full access to its ap-

pointment records, the researchers counted 1,765 patronage jobs filled

over the four-year term. As might be expected, most — nearly 62 per-

cent — of those individuals were nominated by Democratic party offi-

cials, who also “cleared” another 12.1 percent. Roughly 16 percent of

patronage appointments were based on personal, nonparty relation-

ships. Another 4.6 percent — 81 new hires — came from Republicans,

a greater number than the 3.1 percent from labor unions or 1.6 percent

from the Liberal Party, both supporters of Governor Harriman.

Harriman “had only barely won the election, and such unity as the

party had achieved during the campaign was evanescent at best,”

Moynihan and coauthor James Q. Wilson commented in the study.

They added:

...at least two goals were to be served by the allocation of jobs — staff-

ing the government with competent and attractive administrators, and

acquiring and consolidating power over the party apparatus. These

goals were obviously not always compatible, particularly when there

was a chronic shortage of men whose qualifications would make their

appointment contribute to the attainment of the first of these ends.3

Party patronage was “greatest in the least visible jobs,” according to

the study. The Albany Democratic organization, headed by legendary

Chairman Dan O’Connell, was well-known for seeking low-paid posi-

tions for local party members, on the principle that the party could then

demand a greater number of appointments (and win the gratitude of

more voters). Among cabinet and “honorific” appointments, Republi-

can party favorites received more than might have been expected given

their status as the opposition party.

Often, approval of an appointment by a local county leader “was

purely pro forma,” according to the study: “The prospective appointee

would, in the typical case, have to be an outspoken critic of the local

leader in order to fail of clearance except in those cases where the leader
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had his own favorite whose candidacy he was actively pressing.” If

nothing else, the need for even pro forma clearance reduces the number

of individuals who might become “outspoken critics” of a party leader.

Whatever other role the patronage process served, Moynihan and

Wilson wrote, “Governor Harriman surely desired to have enough

power over the state government to have a reasonable chance of putting

into effect the policies he favored and of making certain that the routine

business of government was carried on with reasonable efficiency and
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Long-Term Appointments

Over many decades, New York’s legislators and governors have

created important policymaking boards whose members’ terms ex-

tend beyond those of the elected officials who appoint them. Exam-

ples include the State University Board of Trustees, Public Service

Commission (PSC), Workers’ Compensation Board, Unemploy-

ment Insurance Appeals Board, and others.

Such boards are ostensibly intended to make agencies more in-

dependent from electoral concerns, and less susceptible to

short-term policy changes, than those whose administrators can be

removed at the pleasure of the chief executive. Most governors find

ways to bend such agencies to their will, however. Immediately af-

ter taking office in 1995, for instance, Governor Pataki’s appoint-

ment power at the SUNY board and the Public Service Commission

(PSC) represented a minority of seats in each case. Yet both institu-

tions adopted major changes in policy in fairly short order. Some

holdover appointees were willing to go along with the new adminis-

tration’s preferences, while others were persuaded to step down.

In 2006, Governor Pataki made some long-term appointments

that critics said violated longstanding tradition of leaving key

policymaking positions for a succeeding governor. Examples in-

cluded Peter Kalikow, reappointed to a six-year term as chairman of

the important Metropolitan Transit Authority, and Charles Gargano, to

a six-year term on the board of the Port Authority of New York and

New Jersey. The criticism reflected broad understanding in Albany

that the “independent” agencies aren’t expected to be so independent

from newly elected officials, after all.



honesty.”4 Clearly, the same is true of virtually any elected executive.

Most voters, too, are more interested in the policies and efficiency of a

given administration than in the backgrounds of those who win

patronage appointments.

While patronage has a bad name, many experienced and accom-

plished leaders in government believe that appointment of political loy-

alists is essential to achieving elected officials’ goals. Certainly an

unresponsive civil service has been known to stand in the way of effi-

cient government (see Chapter Nine). Some government observers be-

lieve more appointments made at the pleasure of the elected leader

would improve the effectiveness of public services. At the least, it can

be said that “good citizenship and political power go together. Although

many appointed leaders serve because of their commitment to their

country and their community, those who succeed do so because they

also have political skills or because they learn on the job how to be ef-

fective politically.”5

State Agency Powers: Regulation

Different areas of state government have widely disparate responsibili-

ties, as outlined in succeeding chapters. Agencies’ powers and respon-

sibilities can be classified most broadly as operational or regulatory.

For example, when the Department of Transportation builds or main-

tains a highway, it’s engaging in operational activity. When the depart-

ment issues a license to a motor carrier or approves rates for a

household moving company, that work is regulatory.

Regulatory aspects of government, in turn, include three broad

categories:

� Rulemaking: Executive-branch agencies perform functions

similar to that of the legislative branch — writing rules and

regulations that have the force of law and general applica-

tion. Agency rules must be based on statutory authority

granted by the Legislature. Agencies generally must go

through a highly detailed process of seeking public input be-

fore regulations can take effect.
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� Adjudication: Agencies also act like courts sometimes —

considering evidence and making rulings in specific cases.

Examples in New York include adjudication of more than

300,000 disability claims annually by the Office of Tempo-

rary and Disability Assistance.

� Licensing: The Department of Motor Vehicles licenses some

2.7 million drivers statewide. In 2004, the Education Depart-

ment licensed 193,079 registered nurses; 15,692 profes-

sional engineers; and 178 interior designers.6 Other

licensing agencies include the departments of State, Envi-

ronmental Conservation, and Insurance.

Precisely because these and other state agencies hold such extensive

power over individuals and businesses, they have been made subject to

detailed rules and limitations on how they use that power. (Those regu-

lations on the regulators will be described later in this chapter.)

Regulating Business Relationships

Regulating private economic activity has always been a central activity

of state government. The first charters granted by Dutch authorities in

the early 1600s gave particular companies exclusive rights to do busi-

ness in the area we now call New York State. These first “constitutions”

for the state gave local company directors, as described in earlier chap-

ters, not only economic power but full governmental authority, “subject

only to appellate review by the authorities in Holland.”7

Most of what we think of as regulation today, however, is of much

more modern vintage — dating from within the last century. Detailed

governmental oversight of business activity emerged as a result of sev-

eral factors. The Industrial Revolution created huge new sources of

wealth, concentration of economic power, and social problems that pre-

viously were unknown, or at least of relatively lower priority. Percep-

tions of the essential role of government evolved to include greater

measures of protection for society and individuals. Rising levels of
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education and income gave more Americans the freedom to focus on

broader social issues.

Today state government regulates virtually every organized busi-

ness activity. Some industries receive particularly close attention from

Albany; our review of state regulation starts with them.

Public Service Commission

For most of the 20th century, no industry was more heavily regulated by

state government than the energy industry — particularly electricity

and natural gas. The first well that was intentionally drilled to obtain

natural gas is believed to have been in Fredonia, in the western part of

the state. By the late 1800s, most city street lights were fueled by gas.

Complaints of high prices prompted the Legislature to appoint an inves-

tigative committee in 1905, and Charles Evans Hughes was named

committee counsel. The Legislature enacted laws regulating the prices

of both gas and electricity as a result of the investigation (federal regu-

lation of the gas industry did not come until 1938). Two years after that

inquiry, as governor, Hughes generated strong public support for his

proposal to establish an ongoing Public Service Commission, and won

approval from the Legislature.

Today, the Department of Public Service has a broad mandate to en-

sure that all New Yorkers have access to reliable and low-cost utility

services. The department is the staff arm of the Public Service Commis-

sion, which regulates electric, gas, steam, telecommunications, and wa-

ter utilities and oversees the cable television industry.

The commission has the legal responsibility to set certain rates as

well as ensure that utility companies provide adequate service — a

complex mixture of roles that requires a careful balancing of priorities.

On the one hand, every state resident — and therefore every elected of-

ficial — wants utility rates set as low as possible. On the other hand,

companies that sell or deliver electricity, for instance, must have ade-

quate revenues to pay for construction and maintenance of generating

plants, transmission lines, and other essential parts of the system — as

well as profits to attract the investment capital that pays for all that

infrastructure.
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The commission also exercises jurisdiction over the siting of major

gas and electric transmission facilities, and ensures the safety of natural

gas and liquid petroleum pipelines.

Bipartisan by law since 1970, the commission consists of up to five

members, each appointed by the governor and confirmed by the Senate

for a term of six years, or to complete an unexpired term of a former

commissioner. The chairman, designated by the governor, is the chief

executive officer of the department. Department staff represent all rate-

payers and “the public interest” in commission proceedings, set service

and operating standards for utilities, and administer regulations issued

by the commission. The department helps consumers with complaints

against utilities, receiving well over 100,000 calls in a typical year.

In recent years, the PSC’s most visible undertakings have included

overseeing creation of competitive marketplaces in the electric and nat-

ural gas industries, and encouraging development of “renewable”

sources of electricity. After taking office in 1995, Governor Pataki

charged the commission with giving consumers more choices and the

marketplace a greater role in determining prices. The expectation was

that, once the marketplace became competitive, the commission would

reduce its regulatory oversight further. The dramatic change in state

government’s approach to this major regulatory issue was accom-

plished through action by the executive branch. Members of the As-

sembly majority complained that the issue required legislative action,

and passed bills that took a different approach to deregulation, but the

Senate did not take up the bills. A decade later, market competition was

still developing.

In late 1997 and early 1998, the commission approved rate reduc-

tions and industry restructuring plans with each of the state’s electrical

utilities, covering the entire state outside Long Island. (Governor Pataki

and the Legislature had previously enacted legislation creating the

Long Island Power Authority, which assumed control of most of the as-

sets of the former utility, the Long Island Lighting Co.) Each agreement

set terms for introducing retail competition, under which customers

could purchase electricity from any supplier. Each utility divested its

generating plants. As of June 2006, about 10 percent of customers in the

state had taken advantage of the freedom to have their electricity deliv-

ered by a supplier other than the regional utility, according to the PSC.

Those customers — mainly large users of electricity — represented 43

percent of all power used in the state. Yet while new companies were

making inroads in delivery of electricity, progress on competition in
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electric generation was slow. After expiration of the state’s Article X

plant-siting legislation, investors were reluctant to devote the millions

of dollars needed to seek regulatory approvals for generating plants.

In his 2003 State of the State address, Governor Pataki directed the

PSC to implement a “renewable portfolio standard” to guarantee that,

within 10 years, at least 25 percent of electricity bought in the state

would come from “renewable energy resources like solar power, wind

power, or fuel cells.” The commission adopted the mandate in 2005, in-

cluding hydropower, which already represented more than 15 percent

of generation in the state.

By mid-2006, investors were proposing windmill farms for several

locations in the Adirondacks and elsewhere. Some such proposals

aroused stiff opposition from neighboring residents concerned about

noise, impact on scenic views, and other potential impacts on quality of

life. It appeared likely that wind power would become more common,

yet remain a relatively small contributor to the state’s overall energy de-

mand. Given that, it was uncertain how the state would meet the PSC’s

25 percent goal for renewable sources of electric power.

Banking and Insurance Regulation

New York State — in particular, New York City — has been one of the

world’s leading centers of financial services for well over a century.

The state agencies that regulate insurance and banking are among the

most important overseers of financial firms in the world.

Both banking and insurance, of course, play fundamental roles in

the modern economy. Banks facilitate the use of money by providing

credit, by transacting payments that in turn make possible the exchange

of goods and services, and by giving companies and individuals a se-

cure place for holding financial assets. Insurance gives property owners

the ability to minimize the financial risk inherent in purchasing, say, a

home that might someday burn down, or a multimillion-dollar ship that

might sink in a storm. Economists say those functions encourage in-

vestment and wealth creation, which in turn produce job growth and

improved standards of living. The fundamental mission of both the

Banking Department and the Insurance Department is to ensure that

banks and insurers will have the assets to pay creditors and insured

losses — providing a second measure of financial stability behind that

provided by the regulated companies themselves.
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Losing Influence to Washington

In the competition for regulatory authority, state bank regulators —

including New York’s Banking Department — are losing ground to

the federal government. In her 2004 Annual Report, Banking Su-

perintendent Diana L. Taylor wrote:

… this was a year of fundamental and tumultuous change in the

regulation of the financial industry. The year began with the (Of-

fice of the Comptroller of the Currency) making permanent its pre-

emption of lending and deposit laws for national banks; exempting

them from the enforcement of any consumer protection laws by

any entity other than itself; and granting operating subsidiaries the

same preemption rights and visitorial immunity as the parent

banks.

For the Department this was troubling: for consumers, the news

could not have been worse. The effect of this ruling is that national

banks and their operating subsidiaries no longer have to obey state

consumer protection laws and no entity other than the Office of the

Comptroller of the Currency (OCC) has the right to go into a nation-

ally chartered bank or its operating subsidiaries to enforce any of

those laws. The result is that a consumer is protected to a different

standard depending on which institution they go to for a financial

product, such as a mortgage loan. In New York, that standard is sig-

nificantly lower for nationally chartered banks than for those char-

tered by the state.

The increasing federal preemption, Superintendent Taylor wrote,

“has highlighted the fact that we state regulators operate in a competi-

tive environment, and we need to add value in our examinations.”

In January 2004, the state attorney general’s office sued a sub-

sidiary of First Tennessee Bank, a nationally chartered bank, alleg-

ing that it improperly sought to foreclose on the home of a

Rensselaer County couple, Robert and Marsha Hall. Attorney Gen-

eral Spitzer said the case represented inadequate consumer protec-

tion by the Comptroller of the Currency.

Federal regulators agree that they compete with state agencies,

but have a different view of their efforts to preempt state regula-

tions. Some such changes in recent years simply codify longstand-



The two agencies share another important feature: In addition to

regulating key industries, each is charged with promoting New York

State as a home for the businesses it regulates. Both departments are

aware that other states compete to attract headquarters and regional of-

fices of insurance and banking companies as well as other industries.

The Banking Department has another source of “competition” — fed-

eral agencies that charter and supervise banks, including the Office of

the Comptroller of the Currency (part of the Treasury Department) and

the Federal Reserve System. Over the past two decades or so, many

banks that had been state-chartered have changed to federal charters to

make it easier to do business in several states, or for other reasons. State

officials prefer that banks remain New York-chartered, partly to main-

tain regulatory influence and the fees that pay for department opera-

tions, and partly out of a belief that a state charter increases the

company’s long-term commitment to New York. For both the Banking

and Insurance departments, the twin missions of regulating companies,
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addition, the feds argue, all banks remain subject to state laws re-

garding contracts, torts, financial crimes, discrimination, and other

issues.*

In recent years, two major banks in New York — HSBC and

JPMorgan Chase — changed to federal charters. Among other im-

plications, the moves meant a loss to the Banking Department of 30

percent of the fees that provide its operating budget. With approval

from the Legislature and Governor Pataki, the department began to

assess fees on nonbank institutions. The department’s staffing has

remained relatively unchanged.

Total assets of institutions regulated by the department have

fallen by a third in just a few years, from nearly $2 trillion in 2001 to

$1.3 trillion in 2004. That reflects not only a trend toward federal

chartering, but movement in the banking industry out of the Empire

State. New York’s share of the nation’s commercial bank assets has

fallen from 22 percent of the U.S. total in 2000 to 12 percent in

2006, as assets held in New York have declined and the nationwide

total has risen sharply.

* Testimony to Senate Committee on Banking, Housing and Urban Affairs by Comptrol-
ler of the Currency John D. Hawke, Jr., April 7, 2004.



on the one hand, and encouraging their presence and growth in New

York on the other hand sometimes are in tension.

The Banking Department

In the first few decades of American independence, when the Empire

State grew into the leadership role reflected in its nickname, “banks

played a critical role in the state’s extraordinary economic growth....

They were the principal mechanisms for pooling capital for investment

in transportation, commerce, and manufacturing.”8 Alexander Hamil-

ton, the nation’s first treasury secretary, founded the Bank of New York

in 1784. It, the Bank of Albany, Manhattan Bank, and others issued

bank notes that served as currency and extended credit.

Early state regulation of banks, in New York and elsewhere, was

limited largely to chartering of banks through special laws. “Such acts

opened chartering to political favoritism, however, and public opinion

eventually led to passage of ‘free banking’ acts. The first free banking

acts were passed in Connecticut, Michigan, and New York in 1837 and

1838, and other states later passed similar acts. Essentially incorpora-

tion laws, they allowed anyone meeting certain standards and require-

ments to secure a bank charter.”9

An 1829 law created the Bank Fund, later renamed the Safety Fund,

to guarantee the payment of debts of insolvent banks. All state-chartered

banks were required to make an annual contribution to the fund, which

was managed by the state treasurer. The same law provided for the ap-

pointment of three bank commissioners to examine the financial status

of banks and to report annually to the legislature. The 1838 “free bank-

ing” law increased regulatory requirements, including an annual report

to the comptroller.

The Banking Department was established in 1851 and is the oldest bank

regulatory agency in the nation. It is the primary regulator of some 300 de-

pository institutions such as banks and credit unions, and another 3,000 fi-

nance companies, money transmitters, licensed lenders, check cashers,

mortgage brokers, and other financial institutions operating in the state.
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nell University Press, 2001, p. 320.

9 Kenneth Spong, Banking Regulation: Its Purposes, Implementation, and Effects,
Kansas City, MO: Federal Reserve Bank of Kansas City, 2000, p. 17.



A generation ago, New York was home to many of the largest bank-

ing companies in the nation and worldwide. That is less true today.

Consolidation in banking and the broader financial services industry

has reduced the number of banks nationwide from roughly 14,000 to

9,000 or so over the last several decades, and some New York banks

have been absorbed into companies headquartered in other states or

other countries. But New York City remains one of three worldwide

banking centers, along with London and Tokyo. The state remains the

national leader in commercial bank assets, with $1.1 trillion — 12 per-

cent of the U.S. total — in 2004.10 The state is far and away the most im-

portant U.S. home for international banking; as of the end of 2000,

according to the Banking Department, it supervised more than 80 per-

cent of the assets held by foreign bank entities in the United States.11

New York’s department is unique among American bank regulators in

numerous respects. For example, it is the only agency to maintain an

overseas office (in London; a Tokyo office closed in 2004), and the only

one with a special bureau for criminal investigations. The department

also remains a leader in addressing new regulatory areas — for in-

stance, in 2000 it adopted regulations on low-cost home loans that have

been adopted in part by other states and by the Federal Reserve system.

The Banking Department’s regulatory oversight also includes mea-

suring banks’ compliance with the state Community Reinvestment Act.

That law encourages banks to invest in local communities by funding

community housing and other public projects, and offering mortgage

and small-business loans in low- and moderate-income areas. The de-

partment’s regulations are approved by the quasi-legislative Banking

Board, a 17-member group chaired by the superintendent of banks and

including eight members from the banking industry and eight from the

public.

The Insurance Department

As with banks, insurance companies doing business in New York were

chartered by special acts of the Legislature for several decades after the

state’s founding. Laws enacted in 1849 and 1853 did away with the

need for special legislation and required prospective insurance com-
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10 Federal Deposit Insurance Corp. data; see www.fdic.gov.

11 See the department’s website, www.banking.state.ny.us.



panies to file incorporation papers with the secretary of state. The

1849 statute also vested some regulatory power over insurance com-

panies with the state comptroller, who was authorized to require the

companies to submit annual financial statements and to deny a com-

pany the right to operate if capital securities and investments did not

remain secure.

The Insurance Department was established in 1860 as the first in-

dependent regulatory agency in the country. Its most basic mission is

to ensure that insurance companies will have the assets to pay any

claims for losses — to “ensure the continued sound and prudent con-

duct of insurers’ financial operations,” in the department’s words. To-

ward this end, it examines insurance companies’ financial condition;

regulates rates for most types of insurance; protects policyholders

from financially impaired or insolvent insurers; works to eliminate

fraud, which drives up costs to honest policy holders; and promotes

growth of the insurance industry in the state. The department licenses

agents, brokers, consultants, adjusters, and others involved in insur-

ance, and uses that power to fulfill its mission of protecting consum-

ers. In rare instances, the department will assume control of an

insurance company that is facing insolvency, attempting to return it to

financial stability, and in some cases finding another company to take

over the business.

Unlike the banking and securities industries — both of which have

significant oversight by federal agencies along with state regulation —

insurance is regulated mainly by the states. Given New York’s status as

a world capital to the industry, the state Insurance Department is among

the most important insurance regulators in the world. Insurance compa-

nies are chartered under the laws of a single state. Officials in other

states where they conduct business typically rely on the home state to

be the primary regulator, particularly in New York’s case, given the so-

phistication of the state’s Insurance Department. Federal legislation en-

acted in 1999 allows banking, securities, and insurance activities to be

merged within the same company. That law creates new challenges for

regulators — for instance, greater concentration of assets — which the

Banking and Insurance departments are now addressing.

Both the Banking and Insurance departments are headed by superin-

tendents appointed by the governor with the consent of the Senate. Each

is funded by fees on the businesses it regulates. Those assessments,

passed on to consumers, represent a modest increase in costs to con-

sumers in exchange for reduced risk of financial losses. In fiscal 2001,
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State, or Federal, Regulation of Insurers?

In 1999, Congress passed and President Clinton signed the

Gramm-Leach-Bliley Financial Services Modernization Act. Among

other things, the law paved the way for continued consolidation of

financial-services firms.

The law reaffirmed state leadership in regulation of most insur-

ance products. As banks and mutual-fund companies began com-

peting more directly with insurers, the insurance industry

increasingly saw state-level regulation as overly complex and

harmful to its competitive position. For instance, securities firms

can obtain regulatory approval for new investment products within

a month or two, but insurance companies may need two years for 50

state agencies to approve a competing product, insurers say.

“Reform proposals at the national level are moving in two direc-

tions,” an industry group, the Insurance Information Institute, wrote in

2006. “One is a dual (federal/state) chartering system similar to the

banking industry’s dual regulatory system that would allow companies

to choose between the state system and a national regulatory structure

that would eliminate the need to comply with 51 sets of different regu-

lations. The other is modernization of the state system. One proposal

would create a framework for a national system of state-based regula-

tion, which would create uniform standards in such areas as market

conduct, licensing, the filing of new products and reinsurance. Among

those supporting an optional charter are large insurers that sell cover-

age to major corporations, reinsurers, brokerage firms, life insurers and

banks that are moving into the insurance business.”*

Some state officials and consumer groups argued that complex-

ity and variation in insurance products require preservation of the

traditional state-level approach.

“Banking/financial service products tend to have few variations

within a product line,” state Senator William J. Larkin wrote in

2003. “In contrast, insurance products tend to be complex contracts

that provide a wide variety of coverages depending on the fortuitous

event that triggers coverage. In addition, each state’s tort and com-

mon law heritage can help to interpret the same insurance policy

* Insurance Information Institute, “Modernizing Insurance Regulation,” August 2006,
www.iii.org.



the Banking Department had an estimated 619 employees, with a total

budget of $67 billion. The Insurance Department employed 944 indi-

viduals, with a budget of $118 million, including nearly $20 million

paid to the Department of State for costs associated with fire-prevention

and building code enforcement efforts.

Securities firms operating in New York are regulated by the attorney

general (see Chapter Four) as well as by the federal government.

The Department of State

Agencies such as the Public Service Commission, Department of Envi-

ronmental Conservation, and the Banking and Insurance departments

are often in the news because they regulate big businesses that provide

services to millions of New Yorkers. But perhaps no state office has a

broader impact on business activity than a lesser-known agency, the

Department of State.

More than 650,000 individuals are licensed through the department

— men and women who make a living as real-estate agents, barbers,

cosmetologists, security guards, and bail enforcement agents, to name
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contract in different ways depending on the state where the insur-

able event occurred; for insurance products, it is fitting for the states

to be the primary regulator.”**

One example of how complex insurance policies, and consumer

ignorance of their provisions, came after parts of the Mohawk Val-

ley and Southern Tier suffered extensive flooding in mid-2006.

Some homeowners and businesses found their insurance policies

providing no compensation — an unexpected and deeply distress-

ing development. Those policies, though, were written under the

longstanding system of state regulation.

Future changes in insurance regulation will play out in the con-

text of potential change in partisan control of Congress, voter skep-

ticism about big business, competition among major financial

industries and other factors.

** William J. Larkin and J. Stephen Casscles, “Defending the State Regulation of the
Business of Insurance,” Empire State Report, Mount Vernon, NY, May 2003, p. 27.



just a few. Operators of pet cemeteries are regulated by the department,

as are telemarketers and manufacturers of bedding.

The department is something of a catch-all for regulatory activity

the Legislature considers outside the realm of other agencies. In

mid-2006, for instance, the department was preparing to adopt regula-

tions requiring home inspectors to maintain liability insurance cover-

age of at least $150,000 per occurrence and $500,000 in the aggregate.

Other pending regulations would establish energy-efficiency standards

for appliances sold in the state — items such as ice-cube machines, ceil-

ing fan light kits, and illuminated exit signs.

The Department of State also oversees the state’s fire prevention and

building codes. Those rules directly influence the nature and cost of

construction for all new buildings in the state.

Corporations that organize in New York — both business and non-

profit — must register with the Department of State. A corporation is a

legal entity that is separate, for liability and other purposes, from the in-

dividual or persons who form it. Corporations must designate the Sec-

retary of State as an agent for service of legal papers, so anyone seeking

legal redress against the corporation will have the opportunity to pursue

a claim. The agency also maintains records such as the names of corpo-

rate officers and directors, date of organization, and other information.

The department’s Uniform Commercial Code Bureau maintains re-

cords on financial obligations such as Internal Revenue Service liens

that are incurred by individuals doing business as sole proprietors, cor-

porations, and other business entities.

Through its Division of Coastal Resources, the agency also has reg-

ulatory powers over development and use of property along state coast-

lines — including estuaries such as much of the Hudson River.

Administrative Law:

Authority Under the Statutes

As Chapter One makes clear, state government touches the lives of mil-

lions of New Yorkers every day — through everything from the roads

we ride on, to our public schools, to state parks, to regulations for driv-

ing motor vehicles and running factories.

Ultimately, every one of those activities must be based on authority

that the people have given to government through the state
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Constitution.12 After the Constitution, the functions of state govern-

ment are driven by New York State’s body of written law. For instance,

Montauk Point State Park, where the rising sun strikes the eastern tip of

Long Island each day, exists by virtue of the state’s Parks, Recreation

and Historic Preservation Law. The law declares, as a matter of state

policy:

The state of New York is abundant in natural, scenic and other recre-

ational resources, which for over a century have educated, edified, up-

lifted and delighted our citizens. The establishment and maintenance of

a statewide system of parks, recreation and historic preservation are

hereby declared to be policies of the state....

The law further provides that the Office of Parks, Recreation and

Historic Preservation “shall … acquire and establish historic sites and

objects and … state parks, parkways and state recreational facilities.”

The agency shall, the law says, “operate and maintain, either directly, or

by contract, lease or license, such historic sites and objects, parks, park-

ways and recreational facilities.” The statute grants the agency further

authority in a number of areas, including such detailed powers as leas-

ing bathhouses at the Saratoga Spa State Park “for reasonable consider-

ation and for a term not to exceed forty years.”

Whether a state agency makes a decision at the broad policy level or

addresses an individual case, every action that any state government

agency or worker takes must ultimately be based in law. One authority

puts it this way: “Governmental actions are defined and controlled by

special provisions of the Constitution and laws. As such, government

actions must be accomplished in particular ways. The need for respon-

siveness and responsibility in government agencies requires that legal

guidelines be carefully drawn in cases where government acts.”13

Over time, the courts and elected representatives have prescribed

certain procedures that administrators must follow. The earliest of these

came from court cases dealing with the tension between the citizen’s

right to due process and the administrator’s legislatively delegated
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13 Philip J. Cooper, Public Law and Public Administration, Englewood Cliffs, NJ:
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powers. While administrators are granted authority to act in particular

areas, the citizen is guaranteed by the 14th Amendment to the U.S.

Constitution that:

No state shall make or enforce any law which shall abridge the privi-

leges or immunities of citizens of the United States; nor shall any state

deprive any person of life, liberty or property without due process of

law; nor deny to any person within its jurisdiction the equal protection

of the laws.14

Agencies are required to ensure not only that their actions are affir-

matively based in law, but that those actions are not contrary to the vari-

ous constitutional and other protections citizens have against a

government that might take too much power unto itself.

Questions about the very legitimacy of government agencies — to

say nothing of their actions — date from the early days of the United

States. In 1819, for instance, the Supreme Court was asked to decide

whether Congress had the power to create the Bank of the United States

as a central financial institution. Such power was not specifically in the

Constitution. Chief Justice Marshall, writing for the court, cited powers

that the Constitution does grant to Congress as the basis for deciding

that creation of the bank was also permissible.15

For more than a century, departments of both federal and state gov-

ernments were primarily operational in nature — dedicated to tasks

such as fighting wars, issuing currency, and raising revenue. By the

early part of the 20th century, that had begun to change. Responding to

public concerns over issues ranging from labor to health, both the na-

tional government and states began taking on regulatory powers regard-

ing private economic activity. In 1905, for instance, voters in New York

approved a Constitutional amendment that permitted the Legislature to

regulate wages, hours, and working conditions for laborers employed

by the state or on public contracts; such authority was vested in the

Department of Labor.

Before too long, the regulatory agencies themselves had become a

source of some concern. The 1938 Constitutional Convention pro-

posed, and voters approved, a new section to the executive article of the
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Constitution ensuring a chance for public review of any agency rule.

The provision stipulated that no state agency rule or regulation — aside

from internal matters — can take effect before being filed with the De-

partment of State. The section (Article IV, Section 8) instructs the Leg-

islature to “provide for the speedy publication of such rules and

regulations.”

“Prior to this provision, with few exceptions, there were no public

rules or regulations of which the public had any notice,” Galie writes.

“Its adoption was a reflection of the growing size and importance of the

bureaucracy and administrative law in the daily lives of citizens.”16

Over succeeding decades, reflecting and sometimes leading a na-

tional trend, New York’s governors and the Legislature assigned more

regulatory powers to state agencies.

In 1956, for instance, the Department of Motor Vehicles was given

the power to oversee required annual inspection of vehicles more than

four years old, and the superintendent of insurance was authorized to

oversee union welfare funds, an increasingly important source of insur-

ance and other benefits for workers.17 In the 1960s and 1970s, Gover-

nors Rockefeller and Carey worked with the Legislature to enact major

new laws aimed at protecting the state’s water, air, and lands; the De-

partment of Environmental Conservation became more powerful in im-

plementing those laws as well as others enacted by Congress.

Regulating the Regulators: SAPA

By the early 1970s, elected leaders were showing more concern about

the regulatory authority and practices of state agencies. In 1975, Gover-

nor Carey and the Legislature enacted the State Administrative Proce-

dure Act (SAPA), setting clear and consistent rules for agencies to

follow in regulatory activities. The statute includes many of the provi-

sions of the federal Administrative Procedure Act, which was enacted

in several phases starting in the 1940s.

Although the concept of public access to agency decision-making

processes had been established before the passage of SAPA,
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administrators generally had to rely on case law for guidance on how to

provide citizens with adequate due process. Given varying interpreta-

tions of court decisions, these principles were applied inconsistently.

SAPA might be considered as something of a bill of rights for indi-

viduals, local governments, businesses, and other organizations af-

fected by state regulatory agencies. New York’s original administrative

procedures act included a requirement that agencies print each pro-

posed rule in the State Register — a compendium of state government

announcements published by the Department of State — at least 30

days before the rule was to become effective. (This was a statutory ex-

tension of the constitutional mandate that proposed rules be filed with

the Department of State and published for public information.)

Since SAPA’s enactment, state leaders have expanded the statute

and adopted other requirements for agencies. Today, the law requires

that “each agency shall strive to ensure that, to the maximum extent

practical, its rules, regulations and related documents are written in a

clear and coherent manner, using words with common and everyday

meanings.” It also creates rules that agencies must follow in each of the

three major regulatory areas — rulemaking, adjudicatory proceedings,

and licensing.

Rulemaking

Unlike SAPA’s provisions regarding adjudication and licensing, those

covering rulemaking have been changed numerous times since the stat-

ute’s original enactment in 1975 — usually, though not always, impos-

ing more rules on those who issue agency rules.

SAPA does not dictate what types of rules agencies may impose.

Rather, it creates a process they must follow in adopting new regula-

tions. The process is intended, generally, to ensure that agencies give

full consideration to any potential harm that might result from a pro-

posed action, in hopes of minimizing its unintended consequences.

Publication of a proposed rule now generally must take place at

least 45 days before a regulation is adopted (the effective date is usu-

ally two weeks after the adoption is filed) or before a public hearing is

to be held. Agencies may, but are not required to, publish the notice in

general-circulation newspapers or specialized publications as well as

the State Register.
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Agencies must also:

� Consider ways to “avoid undue deleterious economic effects

or overly burdensome impacts” on affected parties, or upon

“the economy or administration of state or local government

agencies.”

� Prepare a “regulatory impact statement” that indicates the

need for the rule, along with the expected benefits and costs

to the state, local governments, and regulated parties. Such

statement must describe the need for paperwork that the new

rule would create; compare the proposed requirements with

existing state and federal rules; discuss whether any “signifi-

cant” alternatives were considered, along with why they
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The Eternal Search for Better Regulations

Governors control the state’s regulatory departments by appointing

their top officials, approving every dollar in their budgets, and over-

seeing their regulatory activities. Still, virtually every chief execu-

tive complains about the work of those agencies. Some of their

comments:

“The time has come for New York to acknowledge and accept the

principle that the agencies of government must respond to the

needs of the governed, not only substantively, but also procedur-

ally.” — Governor Hugh L. Carey, on signing legislation enacting

the State Administrative Procedure Act, June 3, 1975.

“There has been a growing concern over the regulatory burdens

and concomitant costs placed upon businesses, professionals and

the general public by the State and its regulatory agencies.” —

Governor Mario M. Cuomo, announcing his approval of legislation

to create the Office of Business Permits and Regulatory Assis-

tance, Chapter 698, Laws of 1984, August 3, 1984.

“We will reinvent regulation by demanding that our agencies care

about people and jobs, not just paperwork and rules.” — Governor

George E. Pataki, announcing a temporary moratorium on regula-

tions that affect the economy, January 5, 1995.



were not used; outline any new mandate on local govern-

ments and school districts; and estimate the “time necessary

to enable regulated persons to achieve compliance with the

rule.”

� Give particular consideration to a proposed rule’s impact on

small businesses (defined as independently owned and oper-

ated in New York and employing 100 or fewer individuals),

local governments, and rural areas. Agencies must consider

using compliance or reporting requirements that “take into

account the resources available” to small businesses and lo-

cal governments. They are also required to consider using

“performance rather than design standards,” and exempting

small businesses from new rules “so long as the public

health, safety or general welfare is not endangered.”

� Issue a “regulatory flexibility analysis” estimating how many

and what types of small businesses and local governments

would be affected; and describing the compliance require-

ments and the professional services small businesses and local

governments would need to comply. The analysis is also sup-

posed to estimate the initial capital cost and annual costs of

complying with the regulation, and indicate how the rule is

designed to minimize any financial harm to small businesses

and local governments. The agency must “assure that small

businesses and local governments have been given an oppor-

tunity to participate in the rule making” through steps such as

publishing notices in specialized publications.18

SAPA gives agencies the power to issue a “declaratory ruling” on re-

quest of a regulated person or organization. Such a ruling may be help-

ful to a business, nonprofit organization, or individual because it can

indicate whether the requesting party is subject to a rule or law

enforceable by the agency.

In 1996, after more than a decade of efforts to use SAPA to convince

regulatory agencies to consider the regulated community, the Legisla-

ture placed particular importance on requiring agencies to consider the

impact of proposed rules on job growth. When “it is apparent” that the

rule may have a “substantial adverse impact” (leading to the loss of 100
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or more jobs over two years), the agency must issue a Job Impact State-

ment with information including the nature and approximate number of

the jobs affected, and any measures taken to minimize job losses. In an

Assembly memorandum of support, legislative sponsors wrote: “Un-

less an agency operates with an awareness of the impact its actions may

have on jobs and employment opportunities, its ability to effectively

minimize any adverse employment impacts of its rules and regulations

will be compromised.”19 As implementation of the requirement de-

pends on agencies acknowledging that a proposal will cause significant

economic harm, its usefulness remains uncertain.

Another 1996 addition to SAPA could have greater impact. Section

207 of the statute requires that all rules adopted after January 1, 1997,

must be reviewed and justified in their fifth year of existence, and at

five-year intervals thereafter. As of 2006, however, few rules had

changed as a result of such reviews.

Executive Chamber Oversight of Regulations

Before going through the requirements of SAPA, agencies generally

must receive Executive Chamber approval. Under Governor Pataki, the

office performing such review was called the Governor’s Office of

Regulatory Reform. The office was created in 1979 as the Office of

Business Permits, a one-stop shopping office for companies seeking a

variety of state permits. In 1985 its mission was expanded legislatively

and it became the Office of Business Permits and Regulatory Assis-

tance, conducting studies on regulatory problems and offering

assistance in some cases.

In addition, agencies may publish a “regulatory agenda” of rules the

agencies are considering proposing. A number of major regulatory

agencies (Health, Education, Environmental Conservation, Social Ser-

vices, Insurance, Labor, Banking, Agriculture and Markets, Housing

and Community Renewal, and the Workers Compensation Board) are

required to publish a regulatory agenda once or twice a year.

Agencies’ rulemaking is also subject to oversight by a legislative

panel, the Administrative Regulations Review Commission (ARRC).

Its staff analyzes proposed rules with respect to statutory authority,
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compliance with legislative intent, impact on the economy and the op-

erations of state and local governments, and impact on affected parties.

The commission, created by a 1978 law, has no power to block or

amend regulations but can help legislators raise questions about pro-

posed regulations — or, in extreme cases, consider legislation to

overturn agency rules.

State rule makers have sometimes been advised to be aware of three

questions a court would ask if regulations faced a legal challenge:

� What is the statutory basis for agency authority in this area?

This may involve an examination of the agency’s interpreta-

tion of the statute and an inquiry as to whether the act is

within the bounds set by the Legislature.

� Did the agency follow the proper procedures, as estab-

lished by the State Administrative Procedure Act and else-

where?

� Was the decision within the realm of reasonableness?

Agencies are considered the experts in the field, and judges

generally defer to their expertise. To convince a judge to

strike down a decision on the issue of unreasonableness, a

plaintiff generally must show that the decision was irratio-

nal or fundamentally flawed, or went against the weight of

evidence.

These questions apply to any official action, whether it stems from

the agency’s rulemaking, licensing, investigatory, or enforcement pow-

ers.20

Regulatory agencies sometimes act in ways that are informal but can

have essentially the same effect as adoption of official regulations.

Agencies have been known to make wide-ranging policy through advi-

sory opinions, memoranda, letters, and even telephone calls. Busi-

nesses and other organizations that deal continuously with the

Department of Environmental Conservation and other agencies some-

times complain that these forms of informal rulemaking are subject to

little legislative and public scrutiny, yet impose requirements on

regulated parties nonetheless.
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Adjudication

SAPA imposes a number of requirements on agencies when they per-

form adjudicatory proceedings. Those requirements are designed to

balance the rights of the regulated individual or organization with the

agency’s responsibilities. They include:

� “All parties shall be afforded an opportunity for hearing

within reasonable time,” and given reasonable notice of

hearings. The state’s courts have allowed agencies signifi-

cant leeway in meeting the demand of timeliness, especially

where affected parties could not show that they had suffered

as a result of delay. There are limits, however. In 1992, for

instance, an Appellate Division panel held that the Educa-

tion Department’s delay of four years in starting disciplinary

proceedings against a physician caused “actual prejudice”

because of a witness’s difficulty in recalling events.21

� Agencies must adopt rules governing proceedings and ap-

peals, and make plain-language summaries of those rules

available to participants.

� All parties are allowed to present written arguments on is-

sues of law, and evidence on issues of fact; agencies may

limit oral arguments to “a reasonable time.” In setting the

time and place for hearings, agencies must have “due regard

… for the convenience of the parties.”

� The agency must make a complete record of all adjudicatory

proceedings. The record is to include all notices, pleadings,

motions, intermediate rulings, evidence presented, and a

statement of matters officially noticed.

� “Hearings shall be conducted in an impartial manner.” If a

party complains “in good faith” of bias on the part of a hear-

ing officer, the agency must determine that question as part

of the record in the case.
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Generally, the burden of proof in adjudicatory matters is “on the party

who initiated the proceeding.” Agencies need not follow rules of evidence

used in the courts, and hearing officers may exclude irrelevant or repeti-

tious evidence. Parties have the right to cross-examine witnesses.

Final decisions adverse to a party in an adjudicatory proceeding

must be in writing or stated in the record, and include findings of fact,

conclusions of law, or reasons for the decision. Parties to a hearing are

entitled to have a copy of the decision mailed them “forthwith.” To

make research on previous decisions possible, agencies must maintain

an index by name and subject of all written final decisions; information

that is personal or a trade secret may be omitted.

Licensing

SAPA gives license holders — such as motorists, psychologists, and other

professionals — some protection from needless delay by state agencies.

The law provides that when a licensee has made “timely and sufficient” ap-

plication for license renewal, the existing license does not expire until the

application has been finally determined by the agency. On the other hand,

agencies can order summary suspension of a license if “public health,

safety or welfare imperatively requires emergency action.”22

Beyond SAPA

Outside the realm of SAPA, state leaders have gone so far as to restruc-

ture some agencies’ internal operations to avoid unfair treatment of reg-

ulated parties. Until the mid-1980s, for instance, a taxpayer appealing a

decision by the Department of Taxation and Finance would take the ap-

peal to the state Tax Commission, which would review the dispute on

legal and factual grounds. The tax commissioner served as both head of

the department and chair of the commission. In 1986, the Legislature

created the Tax Appeals Tribunal, a separate agency within the depart-

ment. Tax attorneys widely praise the tribunal for its independence and

for bringing more consistency and predictability to interpretation of the

state’s sometimes complicated tax laws.
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Even after extensive reforms, many New Yorkers perceived that

regulators continued to go too far. In 1989, for instance, a business ad-

vocacy group’s magazine complained: “State agencies seem to be

stretching the bounds of the laws and constitutional protections which

are supposed to ensure that regulations are adopted in a fair and open

manner — and that their rules are consistent with the intent of the Leg-

islature.” For instance, the group pointed to a Health Department rule

requiring motels and campgrounds to have lifeguards on duty whenever

swimming pools were open; the rule was thrown out in court for reflect-

ing too little attention to its impact on employers.23

To be sure, such observations are by no means limited to New York.

Many other states have enacted administrative procedures acts and/or

other laws that regulate the bureaucracy. Despite all those legislative

actions, one academic observer had this to say in a mid-1990s review of

state bureaucracies nationwide:

Many parts of the state bureaucracy … appear to be remarkably immune

to the vagaries of legislative and gubernatorial politics. The key to suc-

cessful bureaucratic politics is to keep a low profile. Governors come and

go, legislators come and go, but some agencies keep on doing what they

have always done with minimum intrusion from outside. State govern-

ment encompasses so many agencies and activities that it is virtually im-

possible for the governor and the legislature to keep track of them all.24

From SAPA to GORR

The challenge of controlling the regulatory bureaucracy has prompted

state leaders to continue to address the issue more than half a century af-

ter the state Constitution was amended because of concerns about state

agency powers.

Governor Pataki identified regulatory reform as a top issue of his ad-

ministration as soon as he took office in 1995, issuing an Executive Or-

der that created a months-long moratorium on most new regulations.

The governor’s Executive Order No. 2 also directed each agency to

evaluate all existing rules and regulations for economic impact.
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In November 1995, the governor announced Executive Order 20,

formally creating the Governor’s Office of Regulatory Reform and es-

tablishing new rules for agency rulemaking. The order gave the director

of regulatory reform — along with the secretary and the counsel to the

governor, the director of state operations, and the budget director — the

power to send proposed rules back to agencies for changes they deem

necessary. Several organizations unhappy with some of GORR’s in-

volvement in the regulatory process challenged its authority in court,

but the agency’s power was upheld.25

Beyond the powers formally given the office, perhaps even more

important were the high level of personal attention the governor gave

the issue and the high-profile role played by the first director of regula-

tory reform, Robert L. King. Formerly a county executive and member

of the Assembly, King used the office as a bully pulpit to address the

business community, local government leaders, and others concerned

about state regulations. He gave the agency an image of vigorous re-

form, including the motto “Home of New York’s Bureaucracy Busters”

and a bulldog logo; both appeared on the reception room wall in

GORR’s office in the Alfred E. Smith State Office Building in Albany.

The agency created a comprehensive plan for agencies’ use in per-

forming cost-benefit analyses of major regulatory proposals. King said

such analysis helped motivate, among other cases, a decision to void re-

visions to the state building code proposed by an advisory group to the

Department of State. The code changes, intended to strengthen build-

ings against potential earthquakes, could have increased construction

costs in the state by close to 4 percent on an average project, or hun-

dreds of millions of dollars a year, according to GORR. “The risk of se-

rious earthquakes in New York remains unproven,” Director King

wrote. “In fact, New York has never had a major earthquake,” defined

as 6.0 or higher on the Richter scale.26

GORR pointed out that cost-benefit analysis had already been re-

quired in many cases but had been little used. The very nature of the

agency indicated the difference that changes in elected government can

make. For all the laws limiting regulatory power enacted over two de-

cades, the new administration’s fundamental approach to regulation

was substantially different. It attempted to meet public policy goals in
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ways that did not impose burdensome costs on the private sector, local

governments, and the state itself. Within a few years, however, agencies

were routinely adopting major regulations with no detailed cost-benefit

analysis. The initiative within the Pataki administration for limiting

new regulatory activity had diminished noticeably.

Regulatory Agencies and the Courts

If individuals or organizations are unhappy with actions by regulatory

agencies, they can (and regularly do) go to court. Article 78 of the

state’s Civil Practice Law and Rules gives citizens the power to “chal-

lenge action (or inaction) by agencies and officers of state and local

government.”27 Enacted in 1962, the statute amended previous laws

written decades earlier and continued rights that were based in common

law developed in England and the United States over centuries of prac-

tice. A number of the statutes governing individual agencies also in-

clude specific provisions for judicial review of decisions. For example,

state Labor Law allows direct review by the Appellate Division of deci-

sions made by the Unemployment Insurance Appeals Board.28

State residents sometimes complain they are over-regulated by gov-

ernment agencies. The people who operate the agencies retort — with

some justification — that their actions are also regulated heavily

through laws, regulations, and judicial decisions meant to limit govern-

mental authority. Still, such limits are mostly procedural in nature, leav-

ing agencies plenty of room to act — as long as they are carrying out the

will of the elected governor and/or Legislature.

One expert on administrative law writes that regulation of regulators

advances the agencies’ own purposes: “Administrative law is not

merely a set of constraints but also a collection of tools which can be

used to do the people’s business more fairly, effectively, and perhaps

even more efficiently.”29
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Chapter Nine

THE WORKFORCE

State government is by far the biggest employer in New York.

Depending on how its payroll is measured (for instance, whether

quasi-independent public authorities are included), the state employs

three to four times the number of people who work for the largest

individual private companies. Large state agencies such as the

Department of Correctional Services and the Office of Mental

Key points:

� After decades of growth, the size of the state

workforce declined modestly starting in the late

1990s.

� New York was a national leader in civil-service re-

form a century ago, but its system has earned sharp

criticism more recently.

� The Taylor Law, governing public-employee rela-

tions, is likely to remain a topic of fierce debate.



Retardation and Developmental Disabilities, individually, provide

more jobs than any but a few employers in the private sector.

Over many decades, state government has developed extensive le-

gal and management structures to hire, negotiate with, discipline, and

otherwise handle relations with individual employees and the unions

that represent them. At the same time — particularly since 1967, when

the labor-relations statute known as the Taylor Law was enacted — un-

ions representing public employees have grown in membership and

political influence.

This chapter describes the people who work for New York State, the

unions that represent them, the state’s major laws and agencies that af-

fect employee relations, and the labor-management structures that

shape those relationships.

Who Are the State’s Workers?

According to the authoritative count by the U.S. Labor Department’s

Bureau of Labor Statistics, some 261,000 individuals worked for New

York State government during an average month in 2005. Some 63,000

of those positions were in education, another 17,500 in hospitals, and

the remainder in other branches of state service.

The total includes the men and women who work for the public au-

thorities that are both part of state government and, to an extent, outside

of it. For instance, the Metropolitan Transportation Authority employs

some 63,000 individuals, while another 7,000 work for the Port Author-

ity of New York and New Jersey. Each agency is governed by a board

whose members are appointed by the governor (with additional mem-

bers named by the governor of New Jersey, in the case of the Port

Authority).

The state Department of Civil Service counted 163,460 employees

in the state’s “classified service” as of January 2005. Its tally represents

only the executive branch and omits public authorities as well as faculty

of the State University, the State Police, and employees of the legisla-

tive and judicial branches of state government. The table on the next

page shows the largest state agencies and their employment totals as of

1995 and 2005.

The most common job title on the state payroll is corrections officer,

of whom 19,453 were employed in January 2005. Next were
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developmental aide, with 11,162 positions, and keyboard specialist,

with 4,875 individual jobs.

By any measure, the size of the state workforce has declined in the

past decade, after many years of growth. As of 1967, the earliest re-

ported data from the U.S. Labor Department, New York State employed

173,000. The payroll grew almost continually over the next 23 years,

except for two years in the mid-1970s, when the state’s economy and

tax revenues were in a slowdown. By 1990, the total was 286,000, an

increase of nearly two-thirds from a quarter-century earlier (Labor De-

partment data include all three branches of state government and public

authorities). When state revenues declined in the early 1990s, Governor

Cuomo reversed the trend of his first two terms in office and reduced

the workforce. That process continued under Governor Pataki.
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Employment by 10 Largest State Agencies, 1995 and 2005

(Ranked by 2005 Employment)

Agency

1995

Employment

2005

Employment Change

Correctional Services 31,632 31,769 0.0%

Mental Retardation 27,545 23,793 -13.6%

Mental Health 26,764 17,436 -34.9%

SUNY (classified) 17,258 16,798 -2.7%

Transportation 12,889 9,825 -23.8%

Health 7,443 6,597 -11.4%

Taxation & Finance 6,442 4,986 -22.6%

Labor 5,122 4,153 -18.9%

Children & Family
Services*

4,819 4,072 -15.5%*

Environmental
Conservation

4,459 3,930 -11.9%

* Office of Children and Family Services created in 1996. First number shown is

for 2000; percent change is for 2000 to 2005.

Source: New York State Department of Civil Service, Workforce Management Re-

port 2005.



The largest geographic center of state employment is, not surpris-

ingly, the Capital Region, with some 53,400 state workers as of 2005,

according to the comprehensive BLS data. New York City was second,

with more than 49,000 state employees, followed by Long Island with

some 25,000.

As with the American workforce in general, the average age of New

York State’s workers has risen over the last two decades. The average

age rose from 41.8 to 46.5 years from 1991 to 2005, according to the

Civil Service Department. Just over 51 percent of employees are male.

Nearly 73 percent of the executive-branch workforce is white, while

just under 15 percent of employees are black, 4.1 percent Hispanic, and

2.7 percent Asian/Pacific Islanders, the department’s data show. Civil

Service reports that the ethnicity of another 6.2 percent of employees is

“unknown.” If we assume that those workers include proportionate

numbers of differing ethnic backgrounds, the shares of the state

workforce represented by whites and blacks are close to those of New

York’s population. Hispanic New Yorkers make up a significantly

smaller share of the workforce than their 15.6 percent of the overall

state population.

The Legal Environment: Yesterday and Today

Almost from the earliest days of state government, the method of hiring

individuals for public positions — and the qualification of those indi-

viduals — was a matter of some controversy. Unlike the modern system

in which executive-branch employees report to the governor, the Coun-

cil of Appointment chose employees during the first several decades of

New York’s history. The council’s makeup, with representation from

the Senate as well as the governor’s office, made the hiring of key state

officials an exercise in both political horsetrading and obstruction of in-

dividuals loyal to the opposition. One of the resulting political battles in

1801 led to a duel between DeWitt Clinton, a Republican leader who

would later serve as governor, and John Swartwout, a Federalist sup-

porter of Aaron Burr. Swartwout suffered two leg wounds, while the

future governor emerged with merely a bullet hole in his coat.

By the post-Civil War period, according to one leading historian of

the state,

230 NEW YORK STATE GOVERNMENT



(C)ivil servants or bureaucrats correctly assumed that their jobs were

nothing more than rewards for the services that they had rendered to the

party in power.... Every autumn the Democratic and Republican parties

waged bitter and relentless campaigns for control over some part of the

state government. Both parties were “plunderbirds” whose principal

objective was to get at the booty that was theirs for the taking after a

victory at the polls. Victory meant jobs for the faithful who had got out

the vote and an opportunity for graft for those who got the jobs. For the

electorate it meant little more than a change in names without a change

in policies. Upstate Republicans could be as corrupt as Tammany Dem-

ocrats, and officials from both parties received kickbacks from contrac-

tors, falsified their accounts, and exacted political contributions from

their subordinates on the public payroll.1

The situation was similar, to varying degrees, in other states and the

federal government. Across the country, reformers began pressing for

change. The pressure became irresistible after President James A. Gar-

field was assassinated in 1881 by Charles Guiteau, who had unsuccess-

fully sought a job as a federal attorney (and may have been mentally ill).

Within months, the Pendleton Act, requiring merit appointment for cer-

tain federal jobs, was signed into law by Garfield’s successor, Chester

A. Arthur of New York.

Two years later, New York became a national leader in enacting stat-

utory reform of the civil service at the state level, and numerous other

states followed with similar laws. (Two state leaders who eventually

moved to the White House — Grover Cleveland and Theodore Roose-

velt — built national reputations partly on their role in achieving civil

service reform in New York.) In 1894, the reformers’ ideal was written

into the state Constitution with an amendment providing that “Appoint-

ments and promotions in the civil service of the state and all of the civil

divisions thereof, including cities and villages, shall be made according

to merit and fitness to be ascertained, as far as practicable, by examina-

tion which, as far as practicable, shall be competitive....”2

An 1883 statute created the Civil Service Commission, which re-

mains in existence today. The Department of Civil Service is the central

personnel agency for the executive branch of state government. The de-

partment also provides technical services regarding administration of

the state’s more than 100 municipal civil service agencies (excluding
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New York City), which covered approximately 383,000 local govern-

ment employees as of the start of 2001.

The agency administers health, dental, accident, and life insurance

programs covering state employees and retirees, as well as some local

government employees. The health insurance program is one of the

largest in the world, covering 1.1 million state and local employees, re-

tirees, and their families. Also provided by the department are

on-the-job health programs such as nursing services, medical examina-

tions, wellness promotion programs, and occupational health services.

In the decades following its enactment, the Civil Service Law was

amended numerous times, with significant recodification in 1909 and

1958. Major sections divide state jobs into “classified” and “unclassi-

fied” positions for civil-service purposes, and create the rules for hiring,

promoting, transferring, and disciplining employees. Other sections in

today’s law address issues such as special rights for veterans and volun-

teer firefighters, and the structure of the state Civil Service Department

and local civil service commissions.

The Taylor Law

Perhaps the most significant changes to the statute since its 1883 enact-

ment stemmed largely from conflicts between public employees and the

new administration of New York City Mayor John V. Lindsay in 1965.

City welfare workers walked off the job for 28 days early in the year,

seeking higher wages, lighter caseloads, and better working conditions.

On New Year’s Day 1966, some 30,000 employees of the city Transit

Authority went on strike for 12 days. Tens of thousands of city residents

could not get to work in what some observers called the worst economic

catastrophe in New York since the Depression.

Existing law provided that each employee would be penalized two

days’ pay for every day on strike, given no raises for six months, and

placed on probationary status for a year. After both strikes, the Legisla-

ture approved bills granting amnesty to the striking employees. Three

days after the transit strike ended, Governor Rockefeller appointed a

committee led by a University of Pennsylvania professor, George W.

Taylor, to study the state’s relations with its employees. Within three

months, the committee proposed amendments to the Civil Service Law

that were, in large part, adopted in 1967.
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The resulting Public Employees Fair Employment Act, commonly

known as the Taylor Law, also covers most local government employ-

ees in the state. The law was the first comprehensive labor relations law

for public employees in the state, and among the first in the United

States. As with the Empire State’s establishment of civil-service law in

the 1880s, the Taylor Law became a model for many other states.

Major provisions of the law grant public employees the right to be

represented by employee organizations of their own choice, require

public employers to negotiate agreements with public employee orga-

nizations regarding terms and conditions of employment, and prohibit

strikes by public employees. The law also establishes procedures for re-

solving collective bargaining disputes, defines and prohibits improper

practices by public employers and public employee organizations, and

establishes a state agency, the Public Employment Relations Board

(PERB), to administer these provisions.

PERB’s three members are appointed by the governor with the con-

sent of the Senate. The board resolves disputes between unions and

public employers arising from the Taylor Law. Other responsibilities

include mediating impasses in contract negotiations, adjudicating im-

proper practice charges, designating employees as management/confi-

dential, determining whether employee organizations are responsible

when members strike, and administering grievance and interest

arbitration panels.

The Taylor Law has been controversial from the start — at first,

from the perspective of some labor leaders and later from that of public

managers. One union critic labeled it the “Rockefeller-Travia Slave La-

bor Act,” after the governor and Assembly Speaker Anthony Travia,

because of the prohibition against strikes. Unions that had not already

established bargaining rights, however, benefited greatly from the re-

quirement that public employers negotiate terms and conditions of em-

ployment. The Civil Service Employees Association, now the largest

union representing state and local government employees in New York,

says the law “turned CSEA from an informal, socially-oriented organi-

zation into a powerful labor union with the goal of negotiating — and

strongly enforcing — contracts for its members.”3 In the years after en-

actment of the Taylor Law, CSEA and other public-employee unions in

the state increased in membership and, as a result, financial strength.
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Their thousands of members made them a potent political force that

can raise millions for campaign contributions, operate telephone

banks on behalf of political candidates, and provide votes for favored

candidates. For instance, CSEA’s endorsement of Lieutenant Gover-

nor Cuomo in 1982 was considered a key element in Cuomo’s victory

in the Democratic primary for governor against New York City Mayor

Edward Koch and the general-election victory over Republican Lew

Lehrman.

The Taylor Law underwent significant change in 1982, when Gov-

ernor Carey and the Legislature enacted additional provisions known as

the Triborough amendment (after a dispute involving the Triborough

Bridge and Tunnel Authority). The statute requires public employers to

continue all the terms of an expired agreement until a new one is negoti-

ated, unless the expired agreement states otherwise.

“This requirement is unique in public-sector collective bargain-

ing,” one observer commented in 1992. “Coupled with the broad in-

terpretation afforded it by PERB and the New York courts, this

provision has drastically changed the face of public-sector negotia-

tions in New York.”4 The Triborough amendment represented a sig-

nificant shift in the balance of negotiating power away from

government employers and toward public-employee unions. Per-

haps as a result, the number of public-employee strikes has fallen

sharply. Such strikes in New York numbered 15 to 25 annually from

the late 1960s to 1981, but have since declined to five or fewer a

year, according to PERB.

Some representatives of public employers, such as the New York

State School Boards Association, argue that the Triborough amendment

gives employee unions an incentive to shun contract settlements and

continue the status quo of expired contracts. One result, according to

the association, is that school boards have greater difficulty negotiating

such things as changes in benefits and work rules. To obtain such

changes, the association argues, school districts must agree to higher

salary increases than they would otherwise, thus requiring higher

school property taxes. The New York State Conference of Mayors and

some other critics, meanwhile, argue that the Taylor Law’s requirement

of binding arbitration in contract disputes involving police and
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firefighter unions drives up costs unreasonably.5 Public employee un-

ions respond that the law takes away a right that employees in the private

sector retain — the right to strike for better conditions of employment —

and that the law’s other provisions keep the system fair to workers.

In December 2005, the union representing most Metropolitan Trans-

portation Authority employees went on strike, shutting down the transit

system for three days during the Christmas season. At the request of

city officials, a judge invoked the Taylor Law’s prohibition against

strikes to fine the Transit Workers Union and send its president, Roger

Toussaint, to jail for several days. The TWU and other unions criticized

the action as unfair, saying MTA executives had pushed the union into

striking by refusing to bargain in good faith.

Union leaders urged the Legislature to rewrite the Taylor Law, and

more than a dozen bills giving public-employee unions new rights un-

der the law passed the Senate and Assembly in 2006. For instance, one

bill, S. 3178, would have reduced the penalties for illegal strikes and

created automatic pay raises for unionized workers if PERB determined

that a public employer was not bargaining in good faith. Governor

Pataki vetoed that bill and a number of others the Legislature had

passed at the behest of the unions (both major gubernatorial candidates,

Eliot Spitzer and John Faso, also criticized the unions’ proposed

changes to the Taylor Law). It appeared likely, however, that the issue

would remain a contentious one in 2007 and beyond.

Resolving Disputes Under the Taylor Law

Generally, under the Taylor Law there are four ways to resolve an im-

passe between a public employer and an employee union. Each system

starts with mediation. Either or both parties may request mediation as-

sistance from PERB, which acts as liaison between the parties and seeks

to bring about a settlement through persuasion and compromise.

If mediation fails, a PERB fact-finder may attempt to resolve the

dispute through a second mediation effort. If unsuccessful in that effort,

the fact-finder then holds a hearing, takes testimony, accepts briefs

from the parties, and makes a written, nonbinding recommendation for

settlement to both parties.
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In cases where binding or interest arbitration is not permitted, if one

or both parties do not accept the fact-finding report in its entirety, the

next step is a hearing before the appropriate legislative body. (That pro-

vision does not apply to public employees of educational institutions,

police, firefighters, corrections officers, certain transit employees, and

other workers.) Legislative bodies usually direct both parties to resume

negotiations but, occasionally, impose employment terms. Such impo-

sition may last for no more than a single fiscal year. A legislative deter-

mination cannot change the terms of an expired agreement unless the

employee organization has waived its right to stand on those terms.

PERB also offers conciliation, mediation assistance provided if an

impasse continues after a fact-finding report has been issued.

Bargaining Units and Unions

Roughly 94 percent of employees of the state’s executive branch are

unionized, in 14 bargaining units. Those whom PERB deems to be mana-

gerial or confidential include employees who formulate policy, assist di-

rectly in the conduct or preparation of negotiations, or assist, in a

confidential capacity, employees who have employee relations responsi-

bilities. (Many of the Unified Court System’s 15,000 or so nonjudicial

employees are also unionized; no legislative employees are.)

Two years after adoption of the Taylor Law, Governor Rockefeller

and the Legislature established the Office of Employee Relations to act

as the governor’s agent in collective bargaining. The office’s mission is

defined in the Executive Law as “to promote harmonious and coopera-

tive relationships between the state and its employees to protect the

public by assuring, at all times, the orderly and uninterrupted opera-

tions and functions of state government.”6 Now known as the Gover-

nor’s Office of Employee Relations, the agency negotiates collective

bargaining agreements for 14 negotiating units. It also reviews terms

and conditions of union contracts with public authorities such as the

Metropolitan Transportation Authority.

Agency staff coordinate and support the administration of employee

contracts, including interpreting contract clauses for state agencies, oversee-

ing labor-management programs, and providing advice on employee rela-

tions. GOER also helps agencies develop, coordinate, and implement
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comprehensive management improvement initiatives and organizational

re-engineering for improved performance and service to the general public.

Repairing a “Calcified” Civil-Service System

The crises in public employee relations that led to strikes and then pas-

sage of the Taylor Law in the 1960s masked another emerging problem.

The civil service system, after three-quarters of a century, was suffering

from the accretion of too many rules and strictures. More than 25 stud-

ies issued over a quarter-century starting in 1970 identified problems

such as too many job titles and difficulty of transferring employees

from one title to another.

By the start of the 1990s, state government encompassed more than

7,000 job titles, and 4,000 of those had only a single employee. More

than 3,000 state workers had been serving in “provisional” appoint-

ments (while awaiting examination) longer than the statutory limit of

nine months; 500 individuals had been provisional for more than five

years. The Rockefeller Institute of Government’s Richard P. Nathan

concluded that “New York represents an extreme” among rigid systems

that prevent public administrators from exercising effective leader-

ship.7 Governing magazine, in a report on outmoded civil service sys-

tems nationwide, wrote: “For decades, the king of the calcified and re-

calcitrant beasts has been the New York state civil service system, a

monster off whose chest comprehensive reports on reform bounded like

Wiffle balls — 27 of them in all since the 1970s. For public managers in

the Empire State, it was simply one of the larger complications of gov-

ernment service to be worked around on a regular basis.”8

When a sagging economy weakened revenues for several years, Gov-

ernor Cuomo was forced to reduce the state payroll starting in 1990.

Civil-service rules made the bad news worse, giving managers little flexi-

bility to move employees from one agency that was downsizing to another

that had openings because of attrition or essential growth. As a result,

nearly 6,000 employees were laid off between April 1990 and March 1992

as part of an overall workforce reduction of 17,800 positions.
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In 1995 and 1996, the state faced another major fiscal challenge and

Governor Pataki planned to restructure several administrative agencies

— two factors that would result in significant workforce reductions. To

minimize harm to state workers, the governor created a task force to co-

ordinate staff-reduction efforts and find ways to avoid layoffs.

The task force developed strategies for liberalizing the cumbersome

employee-transfer process to allow rapid redeployment of employees.

The new approach was designed to allow workers to move from agen-

cies that were shrinking to those that needed additional staff. Since a

change in Civil Service Law was needed, the task force brought to-

gether interested parties to obtain their support for a new Section 78 of

the statute. The task force members met with leaders of the state’s larg-

est public-employee unions and discussed how the changes would ben-

efit employees. With the unions’ support, the Governor’s Office of

Employee Relations and Department of Civil Service went to the Legis-

lature to gain passage of needed changes in the law.

In addition to the Section 78 transfer legislation, the task force pro-

posed early-retirement incentives that would increase protections

against layoffs. Both measures sailed through the Legislature. Reflect-

ing the unions’ sensitivity to such major changes, however, both laws

were made effective for only a year, and were extended in 1997 and

1998. The Section 78 transfer legislation was made permanent by

Chapter 70 of the Laws of 1999.

As with all legislation, the 1995 changes to the Civil Service Law

were only the start of a process that depended on administrative imple-

mentation. Over the following three years, the Governor’s Office of

Employee Relations took the lead in working with the governor’s exec-

utive staff, agency managers, and union leaders to transfer more than

2,400 employees to new positions using the new Section 78.

Throughout the first several years of the Pataki administration,

agency restructuring and consolidation provided additional challenges

for GOER. A major challenge throughout the administration, with

workforce implications addressed by GOER and the Department of

Civil Service, was the restructuring of social-service agencies. The De-

partment of Social Services was separated into major functional areas,

with pieces going to the new Office of Children and Family Services

(which also took over the former Division for Youth), Office for Tem-

porary and Disability Assistance, Health (which took over the

Medicaid program), and Labor (employment-related services).
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Employee Relations in the 21st Century

At the start of a new century, state government’s relations with employ-

ees and their unions are, in various ways, entering a new era. Greater

flexibility for employees to move from one department to another, out-

lined above, is an example. The Civil Service Department has identified

several major trends affecting the state workforce. Those trends include:

� Continued consolidation and merging of programs.

� Integration of new technologies, such as decentralizing in-

formation processing from mainframe computers to individ-

ual and networked personal computers.

� Expansion of the state Office for Technology and the consol-

idation of state data centers and applications services.

� Ongoing shifting of the client population of mental health

and mental retardation service agencies from institutional

settings to community-based programs.

The Civil Service Department and the Governor’s Office of Em-

ployee Relations use human-resource approaches common in leading

private-sector corporations to promote a higher-quality workforce. For

instance, GOER oversees the Workforce Champions program, which

recognizes outstanding performance by state employees. Fellow work-

ers — supervisors, colleagues, or subordinates — may nominate teams

in the same or another agency as “champions.” Award ceremonies pro-

vide reinforcement for excellent work and a signal to other employees

that good performance is recognized. In 2005, the program’s honorees

included managers and union representatives in the Office of Mental

Retardation and Developmental Disabilities who developed an expe-

dited resolution process for disciplinary cases involving workers repre-

sented by the Civil Service Employees Association. Previous winners

included staff of the Division of Criminal Justice Services who

developed the ability to receive digital live-scan fingerprints from

law-enforcement agencies.

Another initiative is the Leadership Classroom, which helps partici-

pants explore leadership principles and practices. The 12-month pro-

gram includes two week-long residential seminars, an on-the-job
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project that puts classroom principles into practice, and individual lead-

ership development plans for participants. Employees have used the

projects to improve internal communications, change a department’s

organizational structure to improve workflow, and bring about other

operational improvements in state agencies.
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Chapter Ten

STATE GOVERNMENT’S

BIGGEST JOB: THE BUDGET

It accounts for only 20 paragraphs or so of the state Constitution,

which runs to 89 pages in the Department of State’s Legislative

Manual. But adoption of the state budget is the single most important

job the governor and the Legislature perform every year.

Key points:

� The Constitution gives the governor enormous bud-

getary power, but the Legislature can have its way,

too; court decisions have failed to clarify the precise

balance between the branches.

� New York is a high-spending, high-taxing state, with

education and health care making up more than half of

total expenditures.

� The state’s financial authority extends well beyond

“the budget,” into public authorities and various other

“off-budget” areas.



The budget represents hundreds of separate decisions on how to

raise and spend tens of billions of dollars — some $113.6 billion in the

2006-07 fiscal year. New York’s elected leaders also control or influ-

ence billions of dollars outside the budget, as will be explained below.

Enacting the budget and making related decisions represent the most

broadly important function of state government: It raises money for

public services and decides how to allocate those dollars among

competing demands.

Given its overarching importance and many choices, the budget is

usually the central focus of debate between the governor and the Legis-

lature in a given year. The annual process is almost always contentious,

and sometimes bitterly personal. Yet for all the sturm und drang be-

tween the executive and legislative branches from January until the

budget is adopted, the final product always shows the imprint of the Ex-

ecutive Budget in both its size and content. In 2006, for instance, Gov-

ernor Pataki proposed spending $110.6 billion. The final budget,

reflecting changes agreed upon by the Legislature and the governor,

represented an increase of 3.6 percent. As it typically does, the Legisla-

ture also reallocated some spending proposed in the Executive Budget.

This chapter will summarize both what New York State government

does in its budget — the policy decisions represented in collecting and

spending the taxpayers’ dollars — and how those decisions are made.

Who Are the Players?

Before discussing the policy choices reflected in New York State’s bud-

gets, and the processes that shape those choices, a brief explanation of

the institutions that make and implement budget decisions is in order.

Under the state Constitution, the governor is responsible for prepar-

ing the state’s expenditure and revenue plans. As head of the executive

branch, the governor also exercises significant influence over how cer-

tain public dollars are spent. He can, for instance, restrain state agen-

cies’ spending below the level appropriated by the Legislature, and

decide when to send legislatively approved state aid to local govern-

ments and school districts. As recent court decisions have affirmed, the

governor can write budget bills that specify how billions of dollars will

be spent — and the Legislature has limited options for changing those

proposals. The governor appoints a budget director, who oversees the

Division of the Budget. In addition to drawing up the state’s financial
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plan, the division’s 365 or so employees serve as the executive branch’s

primary source of institutional expertise on issues ranging from local

government finance to the operations of public authorities. The Divi-

sion also coordinates much of the development and execution of state

agency programs, a source of control which can extend as far as

approving each agency decision to fill individual jobs.

In the Legislature, the fiscal committees — Senate Finance and As-

sembly Ways and Means — are each chaired by a senior legislator who

plays a role in development and public promotion of the body’s budget

positions. Given the importance of the budget, the Senate majority

leader and the Assembly speaker retain overall decision-making au-

thority for their houses’ fiscal actions. Each exercises that authority

through a top staff assistant — the secretary to the fiscal committee —

who reports primarily to the leader of the house rather than to the com-

mittee chair. The majority conference in each house also retains dozens

of fiscal staff employees who keep almost as close watch on program

spending as do their counterparts in the Budget Division. The minority

conferences in the Senate and Assembly also have budget staff. How-

ever, like their principals among members of the Legislature, the minor-

ity staffs have little influence on the budget.

The comptroller has no role in adopting the budget or making the

policy decisions to implement it. As the state’s chief fiscal officer, how-

ever, the comptroller has an important role to play in carrying out the

budget decisions made by the governor and lawmakers, as described in

Chapter Four. The comptroller also has the power to attract a certain

amount of media coverage of any pronouncements he makes on the pol-

icies chosen by the governor and the Legislature. For instance, Comp-

trollers Edward V. Regan, H. Carl McCall, and Alan Hevesi have all

helped draw attention to the comparatively high level of state debt.

The national tobacco settlement reached in 1999 by attorneys gen-

eral from around the country created a new, significant role in the fi-

nances of state government. Attorneys General Dennis Vacco and Eliot

Spitzer, as New York’s representatives in negotiations with the tobacco

companies, helped determine the amount of money that the state and its

localities would receive (and the amount that would be collected from

smokers and tobacco-company stockholders nationwide, including

those in New York). With no action by the governor or the Legislature,

New York’s state government played a leading role in deciding on a

huge new transfer of dollars from one segment of society to another.

(The governor and Legislature did decide, however, where that money
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would be spent — mostly on expansion of the Medicaid program, under

the December 1999 legislation mentioned earlier.) The amount in-

volved, roughly $1 billion every year for the foreseeable future, is on

the scale of total tuition received by the State University or annual re-

ceipts from the state’s petroleum business tax. As the state’s chief law-

yer, the attorney general’s office periodically shapes court settlements

that direct defendants to make certain levels of payments that will be

spent in specified ways — without approval from the governor and

legislators.

How to Measure the Budget?

How much will New York State spend this year? Agood question with a

handful of answers, each correct in its own way but differing by tens of

billions of dollars.

The largest part of the budget is known as the General Fund. Histori-

cally, the fund was viewed as essentially the same as the overall budget

— it collected all state taxes and held most of the dollars to be spent in a

given year. With the advent of significant amounts of federal aid for so-

cial services and other programs, particularly since the 1960s, the Gen-

eral Fund has become an inadequate measure of the budget. In the fiscal

year ending March 31, 2006, it represented only 45 percent of total

spending, and less than two-thirds of nonfederal revenues.

A more useful picture of how much New Yorkers are paying in

taxes, and how much their elected state representatives are spending on

their behalf, is the “state-funds” measure. It includes all the dollars in

the General Fund, but adds “special revenue funds” that receive other

income directly from New Yorkers — for instance, State University tui-

tion, Lottery collections, business fees, and payouts from the nation-

wide tobacco settlement. Even some tax revenues that were

traditionally considered part of the General Fund now go into special

revenue funds. In the 2005-06 budget, for instance, $3.2 billion in per-

sonal income tax revenues was dedicated to a special fund for the STAR

school-tax refund program.

The totality of spending in the budget is called the “all-funds” bud-

get. It includes all of the General Fund, the additional dollars that go

into the state-funds measure, and federal revenues.
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More Than Meets the Eye

Even that measure, however, does not provide a full picture of state

government’s revenues and spending in the 21st century. By 2002, the

state was spending more than $1 billion a year, totally “off-budget,” on

health care and related programs. Much of the spending was from the

state tobacco tax, while some was from fees on health-insurance poli-

cies and other sources. “On the theory that this money was never actu-

ally collected by the state, but was simply redistributed to hospitals and

other health-care providers, state lawmakers had not counted these

transactions as part of the budget. The money went into various ‘pools’

managed by a private firm under contract with the Health Department,

and payments to providers, unlike most other state spending, do not

pass through the comptroller’s office.”1 In 2006, after some criticism of

the hidden nature of the health-care fund, state leaders made it part of

the regular budget.

The state’s public authorities — the Metropolitan Transportation

Authority, the Port Authority of New York and New Jersey, the Dormi-

tory Authority, and others — raised and spent more than $27 billion in

2005. Only $3 billion or so of that total came from state appropriations.

Nearly 90 percent of the authorities’spending was outside the state bud-

get, most of it coming from transit fares and other user fees. (Financial

data for the largest public authorities appear in Chapter Eleven.)

Technically, these agencies are independent of the “regular” govern-

mental structure; their boards of directors are appointed for fixed terms

and could establish policies at variance with the wishes of the elected

leadership. In reality, though, their actions are ultimately — and often

immediately — controlled by the governor and the Legislature. One ex-

ample of that came in early 2000, when the Thruway Authority pro-

posed toll increases and then backed down in the face of public

criticism and opposition by legislative leaders and Governor Pataki.

Then there are the local governments and school districts. In many

ways, Albany requires and directs the spending of additional billions

through their budgets. For instance, the governor and the Legislature

design the state’s Medicaid program, on which counties and New York

City spent more than $5 billion in 2006.
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Then there are the dollars that state government controls for targeted

purposes outside the budget.

One individual in state government, the comptroller, is in charge of

even more dollars than the governor and the Legislature — albeit in a

different sense than their control over the budget. State Finance Law

makes the comptroller the sole trustee of the pension fund for nearly

900,000 state and local government employees and pensioners. The

Common Retirement Fund’s assets totaled more than $126 billion —

more than one-quarter again the total of the state budget — in 2005. The

Comptroller cannot simply spend those dollars, but decides how to in-

vest them for the benefit of pension recipients, as required by state law.

(See Chapter Four.)

Finally, the state’s leaders control large funds that are subject to state

law but are not available for general-purpose budgetary allocation. For

example, the Labor Department administers the state’s unemployment

insurance program, which collected $1.6 billion in employer taxes in

1999 and paid out a similar amount in benefits to unemployed workers.

Taxes that fund unemployment insurance are set by laws enacted by the

governor and Legislature; the Labor Department has some authority to

change tax rates depending on the balance in the fund. The State Insur-

ance Fund, a nonprofit agency whose board is appointed by the gover-

nor, is the largest seller of workers’ compensation insurance to

employers in New York; it has more than $11.5 billion in assets. Al-

though the fund has no direct connection to the state’s fiscal operations,

during the 1980s and early 1990s, Governor Cuomo and the Legislature

removed some $1.3 billion from its assets to use as cash for the regular

state budget. The money has not been (and seems unlikely to be) repaid.

What’s in the Budget: The Spending Side

New York State government spent an average of $5,257 (including fed-

eral aid) for every resident during the fiscal year ending March 31,

2005, according to the Office of the State Comptroller (OSC). As

shown in the nearby table, more than a third of the total, or $2,008 was

devoted to public health — mainly, New York’s Medicaid program.

One other area — education — commands a large share of the state

budget. Per-capita spending on public schools, the State and City

universities, and other education programs totaled $1,531 in the 2005
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fiscal year, OSC reported. Together, those big-ticket items represented

more than two-thirds of total state spending.

The two programs also illustrate the triangular structure of public

spending in the Empire State: each is financed through federal, state,

and local tax dollars. Localities across the state spent $8.6 billion on

health programs in 2003 — again, primarily on the Medicaid program

— and $31.9 billion on education.2 The figures include assistance the

localities receive from the state for Medicaid and public schools. (Data

on spending by localities are not as timely as those for state government

because the comptroller’s office, which reports the local figures, must

collect numbers from virtually every municipality and school district.)

Looking solely at state-funds spending — leaving aside federal aid

— education is by far the state’s highest priority, as has been the case for

decades. New York is unusual among the states in devoting more total

spending to Medicaid and other health programs; in most states, educa-

tion remains the largest cost center even when dollars from Washington

are included. In 2005, New York’s state-funded spending of $25.9 bil-

lion on education (including the $3 billion STAR program) far outpaced

public health, at $14.7 billion.3
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Education and health care are the primary reasons that combined

state and local government spending in New York is among the highest

in the country. In public schools, per-pupil spending from all sources was

$12,930 in 2003-04, second-highest in the country, according to the Cen-

sus Bureau. Medicaid spending in the state was $2,131 per capita in

2004, highest in the nation and more than twice the average for all states.

That greater level of spending provides services to more residents; New

York ranks sixth-highest in the nation for Medicaid recipients as a pro-

portion of the overall population. (See Chapters Twelve and Thirteen for

further discussion of health- and education-related spending.)

The third-largest priority for state spending — public welfare, in-

cluding cash assistance and some other programs, at $450 per state resi-

dent in 2005 — receives barely a third of the amount spent on

education, according to the comptroller’s office. Other major spending

areas include transportation and public safety.

If spending by public authorities is included in the total, however,

the picture changes somewhat. Per-capita spending on transportation,

for instance, rises from $273 a year to more than $800.

Priorities Change

Spending priorities can change dramatically over time, even over just a

few years. Calculations by Senate Finance Committee staff showed that

social-services spending increased dramatically — from 28 to 38 per-

cent of the state’s total budget — between fiscal 1990 and 1995. Be-

cause of a slowdown in Medicaid spending, welfare reform, and growth

in the state’s economy, social-services spending fell back to a projected

32.8 percent of total expenditures in 2000-01. During the same period,

education spending rose from 21.5 to 25.3 percent of the total, accord-

ing to the Senate data.4

The Budget Division presented a similar look at changes over time

in a 1990 report for Governor Cuomo’s Council on Fiscal and Eco-

nomic Priorities. It showed that, from fiscal 1983 to 1990, spending on

both “public protection” (including corrections) and “health” had

jumped by more than 120 percent. Funding for mental health had risen

by 88 percent and education by 73 percent. Meanwhile, spending on
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transportation had grown by only 27 percent and general-purpose aid to

localities by 5 percent. Inflation for the state-and-local-government

sector during the period was 38 percent, DOB said.

Unfortunately, it is difficult to compare the state’s spending priori-

ties over historical periods. The fiscal plan does not list lump sums for

“health,” “transportation” or “public protection,” although the budget

bills have been structured along such functional lines since 1996. In-

stead, it provides appropriations for different agencies. Only in the last

15 years or so have the Office of the State Comptroller and the Budget

Division published estimates of spending in functional categories. Still,

there is no question that social services, health care, and corrections are

responsible for a much higher share of spending today than several

decades ago.

Where Does the Money Come From?

The state Constitution gives New York’s elected leaders broad taxing

discretion. Unlike charters in some other states, it includes no restric-

tions on the overall level of taxation or expenditure, and allows wide

latitude in granting exemptions. The most significant restrictions im-

posed by the Constitution prohibit taxation of property used exclu-

sively for religious, educational, or charitable purposes; taxation of

pensions of public employees; and imposition of ad valorem or excise

taxes related to intangible personal property.

The Constitution also gives the governor and Legislature control

over the taxing authority of local governments and school districts. Lo-

calities cannot impose income taxes, sales taxes, or most other taxes

without explicit statutory authorization from Albany. The Constitution

does authorize local property taxes but gives the state the power to

regulate those taxes.

The taxes collected by Albany generated around 48 percent of the

state’s total revenue in 2004-05. Another 14 percent or so came from

fees, tuition, and other nontax revenue paid by state residents, and from

proceeds of the Lottery and other gambling. Just more than a third, or

36 percent, was from federal grants (which in turn are funded by federal

taxes that New Yorkers also pay). Roughly 2 percent of the total came

from borrowing.
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State government’s most lucrative tax is the personal income tax,

which has provided more than half of total tax revenues in recent years.

As of 2006, the tax was imposed at rates starting at 4 percent of taxable

income over $8,000 for a single individual and rising to 6.85 percent for

an individual’s income over $20,000. (For tax years 2003 through

2005, the top rate was set at 7.5 percent for high-income individuals.)

New York State’s personal income tax generally follows federal def-

initions of income and deductions. As with federal taxes, New Yorkers

can deduct home interest payments, charitable contributions, and cer-

tain other expenses from their state taxable income. Among notable dif-

ferences, the state does not tax pension income of retired government

employees; it also excludes all Social Security income from taxation.

The state’s income tax applies to income earned in New York by resi-

dents of other states.

The state’s second-largest tax is the 4 percent sales and use tax, gen-

erating some 20 percent of tax collections. (“Use” tax means that the

levy applies not only to items purchased in the state, but to those bought

elsewhere for use in New York — for instance, an automobile pur-

chased in Pennsylvania by a resident of Binghamton.) Optional local

sales taxes typically add another 4 percent or more to the state levy.

“As a general rule, tangible goods are taxed unless they are explic-

itly exempted from taxation, and services are not taxed unless they are

explicitly enumerated for taxation,” according to one summary of the
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sales tax.5 Prescription and nonprescription drugs, most foods sold for

off-premises use, and certain other tangible goods are not taxed. The

Department of Taxation and Finance makes specific rulings within

these broad guidelines. The sales tax law, like those in other states, has

often been ridiculed for disparities in treatment of related goods — for

instance, orange juice is not taxable but Tang breakfast drink is. (Occa-

sionally, legislators criticize the tax department for such distinctions,

but the department responds that it only interprets and enforces the law

written by the Legislature.)

Business taxes provided roughly 5.7 percent of overall revenues in

the 2004-05 fiscal year. (That does not include personal income tax rev-

enues from owners of Subchapter S corporations, partnerships, and sole

proprietorships.) The main business profits tax, known as the Article

9-A corporation franchise tax, and taxes on banks and insurance com-

panies contribute more than half of that total. The most significant busi-

ness tax preference is the investment tax credit. It allows manufacturers

and securities firms to subtract from New York State tax up to 5 percent

of capital investments related to core operations in the state.

Other state taxes apply to tobacco and alcoholic beverages, estates,

motor fuel, wagers on horse racing, real property sales, boxing and

wrestling exhibitions, and hotel room rentals.

Cutting Taxes

What many in Albany remember as the “fiscal crisis” that confronted

New York City and state government in the mid-1970s was, more accu-

rately, an extended economic crisis, as numerous businesses scaled

back operations and cut jobs in New York. Total employment statewide

in 1977 was lower than it had been in 1967; meanwhile, the number of

jobs nationwide had grown by more than 25 percent. With economic

growth lacking in New York, tax revenues collected by the city and

state failed to keep pace with rising demands for spending.

State leaders identified high taxes as a core competitive problem for

the Empire State. The state’s top tax rate on personal income, 7 percent
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in the mid-1950s, had been raised in steps to more than 15 percent by

1969. A surcharge brought the rate to 15.375 percent in 1972. Governor

Carey signed legislation in 1977 eliminating the surcharge; he and the

Legislature brought the top rate down to 12 percent the following year

and to 10 percent in 1981. Governor Cuomo and the Legislature re-

duced the top rate further in several steps to 7.875 percent in 1989.

While the top rate was declining, changes to tax brackets, deductions,

and other provisions of the tax law added to savings for taxpayers.

When the state’s economy faltered in 1990 and 1991, Governor

Cuomo and the Legislature rewrote existing law that would have

brought the top tax rate on personal income down to 7 percent. They en-

acted other tax increases, as well, including a 15 percent surcharge on

corporate taxes.

In the last 12 years, however, most of the state’s major taxes have

been reduced.

In 1995, at the initiative of Governor Pataki, the Legislature reduced

rates and enacted other changes to the personal income tax to return an

estimated $4 billion a year to taxpayers.

Corporate tax rates, including the bank and insurance taxes, were re-

duced from 9 to 7.5 percent over four years under legislation enacted in

1997 and 1998 at the urging of Senate Majority Leader Joseph L.

Bruno. Another tax change of primary interest to the business commu-

nity was reduction of the alternative minimum tax, from 3.5 to 2.5 per-

cent. The alternative tax applies when taxpayers use a certain amount of

investment tax credit or other credits, and has the effect of reducing the

value of such credits. The corporate tax surcharge first applied in 1990

was eliminated in steps from 1994 through 1996.

The rate of the state sales tax has not changed in recent years, but a

major new exemption — on clothing sales — was enacted at the initia-

tive of Assembly Speaker Sheldon Silver. The exemption was first ap-

plied for one-week periods in 1998 and 1999. It now applies, for

purchases valued at $110 or less, throughout the year. (Numerous coun-

ties around the state, on the other hand, raised local sales tax rates in the

late 1980s and early 1990s, largely in response to increasing Medicaid

costs that critics said were driven higher by policies set in Albany.)

As of February 1, 2000, New York’s estate tax was reduced to the

amount that can be taken as a credit against federal estate taxes. Previ-

ously one of the highest death taxes in the nation, the levy was then as

low in New York as in any other state, and lower than those in more than
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a dozen states. Congressional action in 2001, reducing federal estate

taxes, had the unintended effect of returning New York’s estate tax to

life. Its maximum rate is 16 percent for larger estates.

State leaders significantly increased one tax in recent years. Gover-

nor Pataki and the Legislature raised the cigarette tax from 56 cents to

$1.11 per package in 2000 as one of several new revenue sources to pay

for expanding the state’s Medicaid program, and added another in-

crease in 2002 to bring the tax to $1.50 per pack, not counting any local

tobacco taxes.

The Growing Role of

State-Sponsored Gambling

Like many other states, New York has increasingly promoted gambling

as a means of increasing revenue. Lottery tickets and other forms of

gambling will produce an estimated $2.4 billion for Albany in the

2006-07 fiscal year, up nearly $1 billion from six years earlier.

New York and other states commonly used lotteries as revenue

sources in the nation’s first decades. In 1821, a Constitutional Conven-

tion recommended a ban on the practice in the Empire State, and voters

agreed. An 1894 amendment extended the prohibition to most other

forms of gambling, with pari-mutuel betting on horse races allowed

starting in 1939. In 1957, voters approved an amendment allowing

bingo and similar games for support of certain religious, charitable and

nonprofit organizations.

Creation of the modern Lottery a decade later was controversial,6

with many opponents arguing it was wrong for the government to en-

courage activity the Legislature had long outlawed because of its harm-

ful social impact. The Regents announced their opposition to the

proposal in August 1966, just weeks before voters were to decide. Sup-

porters, including Governor Rockefeller, said the lottery would sup-

plant illegal gambling while providing additional resources for the

state. The proposal emerged after Rockefeller and the Legislature had
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increased education spending significantly in the early 1960s. But

spending on other programs was increasing, as well.

To help win support from voters, drafters of the amendment in-

cluded a provision that proceeds would go exclusively to education.

With approval from voters, state-operated gambling began in June

1967, the second modern state lottery in the nation (New Hampshire’s

started in 1964). Revenue was relatively modest, less than $100 million

a year, for more than a decade. In 1984-85, Governor Cuomo and the

Legislature approved three extended-sales periods with big prizes,

stimulating higher sales. Revenue rose to $615 million that year.

In the last decade, Governor Pataki and the Legislature have enacted

major new forms of state-sponsored gambling. A1995 law allowed bars

and restaurants to offer “Quick Draw” games, previously derided as

“video crack,” which allow bets as often as every four minutes. In 2001,

the state agreed to join multijurisdictional contests such as Mega Mil-

lions — with prizes that can run into scores of millions of dollars. That

year’s legislation also allowed video-lottery terminals (VLTs) at se-

lected racetracks. As of September 2006, VLTs were operating at

Saratoga, Finger Lakes, Monticello, Buffalo, and Batavia raceways.

Yonkers and Aqueduct raceways were expected to add the terminals

within the following year, adding hundreds of millions to state

revenues.

Official references such as the Executive Budget’s revenue esti-

mates refer to Lottery proceeds as “current receipts for education.” The

practical effect of the state’s gambling proceeds is to increase the state’s

overall revenues, and thus allow more overall spending without tax in-

creases. Disgruntled property taxpayers often complain that the Lottery

does not fulfill its promise of providing needed revenue for schools. A

1998 report by the Office of the State Comptroller found that “…an ex-

amination of the aid formula demonstrates that the lottery does not af-

fect total aid received by schools.”7 Evidence cited in the report

included Rockefeller’s use of the first-year Lottery revenues to pay part

of the costs of previously enacted school-aid increases.

Recent expansions of gambling in the state have been less contro-

versial than the 1966 amendment creating the Lottery, perhaps because

the Legislature has not consulted voters. The VLT legislation, for
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example, was enacted late at night after a quick introduction that gave

legislators themselves little time to study the detailed proposal. Still,

some critics have emerged.

A 2006 report by the New York Council on Problem Gambling, a

nonprofit education and advocacy group, found that adolescent
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Native American Gambling

The state’s drive to increase revenue from gambling has played the pri-

mary role in its relations with Native American tribes in recent years. In

a related issue, state leaders have tried repeatedly — but, as of

mid-2006, unsuccessfully — to collect taxes on reservations’ sales of

cigarettes and gasoline.

In 1987, the U.S. Supreme Court ruled that states cannot prohibit

gambling on Indian reservations if they allow it elsewhere. A year later,

Congress passed the Indian Gaming Regulatory Act, creating rules for

agreements between tribes and states regarding casinos and other gam-

bling facilities on reservations.

The Oneida Indian Nation and Governor Cuomo signed a compact,

under the framework of the federal law, in 1993. The nation opened its

Turning Stone casino in Verona, Oneida County, that year. Its agree-

ment with the state subjects the property to oversight by the State Police

and the Racing and Wagering Board.

The Mohawk tribe opened a casino in Franklin County in 1999, and

the Seneca Nation in Niagara Falls on New Year’s Eve 2002. The 2001

legislation that allowed video lottery terminals in various locations also

contemplated six additional Indian casinos. State officials and Native

American tribes had also pursued establishment of casinos in Buffalo,

in the Catskills and near the eastern end of Long Island, but as of Sep-

tember 2006 no such agreements had been reached.

As sovereign nations, Indian tribes are not required to collect state

taxes on the sale of products such as cigarettes and gasoline on reserva-

tions. State leaders have tried for years to force such collections, to no

avail. At $1.50 per pack, New York’s cigarette tax is higher than almost

any other state’s; New York City’s local tax of $1.50 creates the highest

such tax in the nation. Fiscal staff in the Legislature estimate the state

could collect $150 million or more annually with enforcement of ciga-

rette taxes on tribal sales to non-Native Americans.



gambling “has taken a turn for the worse” and issued recommendations

including a statewide public-awareness campaign. State Senator Frank

Padavan has warned that the advent of casinos and nearly continuous

Lottery drawings known as Quick Draw games harm families and indi-

viduals by enticing gamblers to lose more than they can afford (the VLT

legislation prohibits such gambling in Queens, home to Padavan’s dis-

trict). Counseling agencies and other observers have pointed to sharp

increases in problem gambling in recent years.8 Critics also note that

poorer individuals spend disproportionately on Lotto and other games,

compared to middle- and upper-income residents, skewing the state’s

overall revenue burden more toward those who can least afford to pay.

In 2000, then-Comptroller H. Carl McCall urged a moratorium on new

gambling initiatives absent comprehensive plans to address problem

gambling, a recommendation that Governor Pataki and the Legislature

ignored.

After enactment of the 2001 legislation approving VLTs, opponents

sued to block introduction of the devices, arguing they did not meet the

constitutionally acceptable form of a “lottery.” The Court of Appeals

ruled in 2005 that the machines were permissible because, while resem-

bling casino slot machines, VLTs are assembled into networks that con-

stitute lottery drawings.9

The state acknowledges that additional gambling opportunities will

lead to increased participation. The 2006-07 Executive Budget esti-

mated that 25.8 percent of New Yorkers aged 21 or older would visit a

casino in an average month. It added:

The participation rate appears correlated with the availability of casi-

nos, suggesting that additional participants are encouraged by access to

VLT venues. Therefore, it is assumed that as more VLTs become avail-

able over time, the participation rates in New York and some surround-

ing states will increase to between 35 percent and 40 percent, which

seems to be the norm for states with easier access to these facilities.10
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Since the mid-1990s, the state has provided modest funding for the

New York Council on Problem Gambling. The Office of Alcoholism

and Substance Abuse Services also supports 10 counseling centers for

problem gamblers and a similar number of prevention programs.

As of 2004, New York’s cumulative total of sales since creation of

the modern Lottery stood at $52 billion, first among the states and more

than 10 percent of the national total, according to the Tax Foundation.

Cumulative prizes were $25 billion, for an average payout of 48 per-

cent, compared to 53 percent nationwide. Total collections by the state

were $21 billion.11

The Executive Budget Process

Since the days of Governor Franklin D. Roosevelt, New York State has

operated under an Executive Budget process that makes the governor

primarily responsible for state fiscal policy. Article VII of the state

Constitution gives the governor:

� Exclusive power to initiate discussions about the overall

budget by submitting to the Legislature a complete plan of

expenditures and revenues.

� As part of that power, complete control over spending re-

quests from executive-branch agencies.

� Authority to veto any spending the Legislature adds to his

proposal, with the veto subject to legislative override that

historically has been rare (although relatively common in the

last years of the Pataki administration).

� Significant power over how the budget, especially that part

covering state agency operations, is implemented during the

fiscal year.

Before institution of the Executive Budget process, heads of state

agencies applied to the Legislature for appropriations. There was no

centralized “budget” in the sense of a complete account of projected
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spending and revenues for a given year. A history of the Division of the

Budget explains the origins of the Executive Budget this way:

Governor Charles Evans Hughes was completing his third legislative

session in 1909, and was wondering why it should be necessary to exer-

cise his veto again and again with respect to appropriation bills that

bore little relation to the missions of the agencies, were internally in-

consistent, and inadequately investigated as to both need and effect. Al-

ways impressed by the virtues of orderly administration, the Governor

added a postscript to a veto memorandum and inadvertently planted the

seed from which the executive budget was to grow: “There should …

be provided some permanent method for comparative examination of

departmental budgets and proposals for appropriations in advance of

the legislative session so that the Legislature may be aided by prelimi-

nary investigation and report in determining, with just proportion, the

amounts that can properly be allowed.12

The Legislature responded by requiring the comptroller to compile

agency budget requests and present them, along with estimates of pro-

jected revenue, to the Legislature for its consideration. Still, a better-

organized starting point for legislative consideration did not guarantee

a better outcome. The budget remained susceptible to horse-trading and

failure to devote resources where most needed. Governor Al Smith,

who served as Ways and Means chairman and later pushed through the

requirement for an executive budget with help from Hughes, wrote:

Each assemblyman used his influence to put what he wanted into the

appropriation bill before it left the assembly, and when it reached the

senate the same thing happened. In fact, there was a story prevalent in

Albany in 1915 that one of the clerks of the assembly amended the ap-

propriation bill himself by inserting an item in it while carrying it from

the assembly to the senate chamber.13

Governors William Sulzer, Martin H. Glynn, and Charles S. Whit-

man, who among them served from 1913 through 1918 (the governor

then had a two-year term), followed Hughes in calling for and seeking

to exercise greater executive control over the budget. The Constitu-

tional Convention of 1915 recommended an executive budget as one of
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several major steps to strengthen the role of the governor and, by exten-

sion, make state government more accountable. However, voters re-

jected the convention’s proposed new Constitution that fall because of

concerns over legislative reapportionment and other issues.

After taking office in 1920, Governor Smith appointed a Recon-

struction Commission to push for reform (the staff was directed by

Robert Moses, initiating his rise to appointed positions of enormous

power in both state and New York City government). After losing his

1921 bid for re-election to Nathan L. Miller, Smith returned to office in

1923 still committed to change. This time, thanks to another commis-

sion chaired by former Governor Hughes, Smith was able to convince

both the Legislature and voters to enact a revised Article VII of the

Constitution. First effective in 1929, when Governor Franklin D. Roo-

sevelt took office, the Executive Budget system has remained funda-

mentally the same ever since.

How the Process Unfolds

Article VII of the Constitution calls for the governor to send the pro-

posed budget to the Legislature by February 1 in years after a guberna-

torial election. In other years, the deadline for submittal is the second

Tuesday after the first day of legislative session, which typically means

in the second or third week of January. The Constitution sets no date for

budget adoption; under the State Finance Law, the state’s fiscal year

begins on April 1.

Before the governor’s spending and tax proposals undergo review

by the Legislature, agency requests face close scrutiny by Budget Divi-

sion staff. In November, the budget director conducts hearings on each

agency proposal. The hearings are not public. However, as the state

Constitution requires, representatives of the Legislature may partici-

pate in the division’s hearings, giving lawmakers an inside look at what

the governor might propose several weeks later.

At the same time, the Budget Division’s fiscal staff assesses the state

of the economy to forecast the level of revenues the state is likely to col-

lect under existing tax laws and any contemplated changes. Through

December and into January, the governor and top advisers decide what

new priorities to pursue in the Executive Budget proposal.
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Items of appropriation proposed by the governor become law upon

approval by the Legislature, with no further action required by the exec-

utive. If the Legislature inserts additional appropriations or adds to pro-

posed spending, the governor must approve; a veto eliminates the

additions unless two-thirds of both houses vote to override. The Consti-

tution favors less spending rather than more: If the Legislature strikes or

reduces appropriation items submitted by the governor, the lower ap-

propriation figure becomes law without further executive approval.

The Constitution allows the Legislature to initiate one multipurpose,

supplemental budget bill after acting on the governor’s proposals. (Ac-

tion on other multipurpose bills can precede voting on Executive Bud-

get bills only if the governor agrees. Recent years’ practice of enacting

temporary budget bills between April 1 and final enactment of the bud-

get has relied on such gubernatorial assent.) This provision became par-

ticularly relevant in 2001, when a stalemate between Governor Pataki

and the Legislature delayed action on the budget until early August.

The Senate and Assembly approved scaled-down versions of the gover-

nor’s bills and considered a supplemental budget. Lawmakers can pass

as many appropriation bills as they desire, but except for the one

supplemental bill, all such legislation must contain only “a single object

or purpose.”

The Constitution allows statutory language to be included in the

governor’s and the supplemental appropriation bills, as long as such

language relates specifically, and only, to some particular item of ap-

propriation in the bill.

The legislative acts that actually authorize state spending are called

appropriations. The “all-funds” and other measures of the budget men-

tioned above describe the dollars expected to be spent in a given year,

which differ from the total amount of appropriations. State government

cannot legally spend money without a legislative appropriation. How-

ever, the state does not spend all appropriations in a given year; the

Constitution allows them to be made over a two-year period.

Actual disbursements (the technical term for cash outlays) occur un-

der the authority of appropriations, but over the course of a year total

disbursements generally do not match total appropriations. Sometimes

disbursements are lower, because not all the money authorized is spent

or because some appropriations involve projects that stretch over more

than one year. Similarly, for some categories disbursements may be

higher than that year’s appropriations because the spending may be
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based in part on a prior year’s appropriations. The 2000-01 Executive

Budget proposed by Governor Pataki included appropriations totaling

$121 billion — more than half again as much as actual projected

spending.Together, the set of estimates of actual revenues and disburse-

ments expected for the fiscal year comprise the “financial plan.”

The state’s fiscal year is set in statute (not the Constitution) as April

1 through March 31. (Legislators in both houses have called unsuccess-

fully in recent years for the fiscal year to start in May or June, allowing

them more time for review and to make timely budget adoption more

likely.) The Constitution allows the governor to revise the proposal

within 30 days after submitting it. Given the complex nature of the pro-

cess, the executive branch starts work on the governor’s proposal

months earlier; individual agencies may begin internal budget delibera-

tions in May or June of the previous year. By early fall, the agency head

sends its proposals to the Budget Division.

After the Legislature approves appropriation bills and the governor

acts on any changes to his original proposals, the Budget Division pre-

pares a financial plan reflecting the final levels of spending and reve-

nues. State agencies begin implementing programs funded by the new

appropriations — hiring staff, obtaining office space, preparing re-

quests for contracts, and so on. Throughout the year, the Budget Divi-

sion keeps a close watch on the flow of revenues and expenditures,

constantly comparing them to the financial plan and revising the plan

quarterly as needed. Most financial transactions require approval of

both the Budget Division — representing the governor — and the

comptroller’s office, while contracts are reviewed by the attorney gen-

eral’s office as well. In addition, many transactions require notification

be sent to the legislative fiscal committee chairs. The result, generally

speaking, is that at least two separately elected statewide officials

and/or the legislative branch are informed of any expenditure of

taxpayers’ dollars.

The Office of the State Comptroller may use appropriations made in

one fiscal year to pay vouchers for capital projects through September

30 of the following year, on charges that were incurred during the fiscal

year for which the appropriation was made. Thus the “year” in which

such an appropriation is made may be considered to have lasted up to 18

months from the passage of an appropriation — and as much as 27

months from when the agency first began planning the expenditure, to

when the bill is finally paid.
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The Legislature’s Role

For members of the Legislature, work on the budget starts with simply

finding out how the governor’s proposal may affect important constitu-

encies: Would school aid to local districts go up or down, and by how

much? Are state institutions back home targeted for expansion or cut-

backs? How would any proposed tax cuts or increases affect district res-

idents and businesses? For lawmakers in the governor’s political party,

what is there to compliment in the budget? For the opposition, what is

there to criticize?

Legislative staff members assigned to the Senate Finance and As-

sembly Ways and Means committees analyze the budget in depth, and

publish detailed reports on the spending and revenue implications

within two weeks or so of the budget’s introduction.

Over the next several weeks, the two houses hold joint public hear-

ings on major programs. At the hearings, executive agency leaders ar-

gue on behalf of the governor’s proposals, and interest groups —

mayors and other municipal leaders, state employee unions, organiza-

tions representing other providers of state-funded services, and other

lobbyists ranging from environmental groups to advocates for business

— speak as well. During a dozen or so public hearings, more than 100

speakers may make their case in relation to particular parts of the bud-

get. Generally, at the start of a hearing, a half-dozen or more legislators

will represent each house. However, the final speakers of the day may

face an audience of only a single legislator and a few fiscal committee

staff members.

Throughout the Legislature’s budget review, individual lawmakers

receive delegations of professional lobbyists, teachers, senior citizens,

advocates for the mentally disabled, and other citizens pressing for ad-

ditional funding or other changes in the budget.

Legislators and their staffs also talk to commissioners and other offi-

cials in state agencies during this time. Away from the public forum of

the budget hearings, agency officials will occasionally be helpful to

legislators who seek to add more funding than the Budget Division

wishes to accept. Legislative fiscal staffers sometimes like to say that

commissioners work for the governor until the budget is out, but they

work for the Legislature after it is released. That may overstate the case,

but there is some truth in it.
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The “New Pork Barrel”

Almost from the state’s beginning in the 18th century, members of the

Legislature have viewed the annual budget process as an opportunity to

bring funding back to their home districts. In recent years, the scale of

appropriations for such purposes has grown dramatically, as shown in a

2005 newspaper report:

Starting in 1997-98, Governor Pataki and legislative leaders set aside

hundreds of millions of dollars each year for economic-development

projects, grants to nonprofit organizations and other uses subject to de-

cisions long after adoption of the budget. Senate Majority Leader Jo-

seph L. Bruno and Assembly Speaker Sheldon Silver controlled

funding set-asides for their respective houses, approving requests from

members for projects in their communities.

For example, in 2005 a Syracuse-area legislator obtained $15 mil-

lion in funding for a hotel in the city, according to a newspaper report.

New York state leaders this week committed state taxpayers to $15

million, plus interest, for a new convention center hotel in Syracuse

without any statewide competition, with no public debate by the state

Senate or Assembly, and before they set guidelines for the slush fund

they plan to tap.

State Sen. John DeFrancisco just asked for the money.

“Go for it,” Senate Majority Leader Joseph Bruno told

DeFrancisco privately on the Senate floor Wednesday before the start

of the day’s public business.

“I went for it,” DeFrancisco said later, recounting the conversation.

With a thumbs-up from his leader, DeFrancisco said, he got on the

phone to Gov. George Pataki’s staff, then to Assemblyman William

Magnarelli to ask them to get their leaders to commit $5 million each.

The other legislators will have no say in the spending. State tax-

payers will contribute to the project. New York’s taxpayers spend

about $100 million a year to pay off the debt on these kinds of projects.

Source: Michelle Breidenbach, “Hotel funds from slush fund,” Post-Standard, Syracuse,
NY, February 11, 2005.



By mid-March, the majority conference in each house has estab-

lished its position — a number of areas where it will seek to add to the

governor’s budget, perhaps a few where it might reduce funding, and its

proposals for tax reductions or increases. In recent decades, the Senate

majority leader and the Assembly speaker generally held private meet-

ings with the governor, joined by one or two top assistants to each of the

principals (the process known as “three men in a room”), to negotiate

the final budget. Other staff from each house and the budget office ne-

gotiate detailed line items for every agency. In 1998, the Legislature

adopted a joint conference committee process to organize its delibera-

tions and reach legislative agreement on a budget. That year, the Senate

and Assembly agreed on extensive increases in expenditures over Gov-

ernor Pataki’s proposal. The governor vetoed much of the increased

spending, and there was no override. In 1999 and 2000, the two houses

used the conference committee again, but also conducted leadership ne-

gotiations with the governor that avoided major vetoes. Extensive ve-

toes and overrides returned in 2003.

A Contentious Process

More than anything else, annual negotiations between the governor and

the Legislature reflect the nature of relations between the two branches

— more specifically, between the leaders. Each institution has policies

it wishes to promote and political influences to address, creating institu-

tional tensions that ebb and flow from year to year and from incumbent

to incumbent.

From 1985 through 2004, the most noticeable effect of those ten-

sions was a budget adopted weeks, or even months, after the start of the

state fiscal year. The state Constitution does not specify when the bud-

get must be adopted, but State Finance Law sets the fiscal year as April

1 through March 31. Reasons for the 20 straight years of late budgets

included legislators’ increasing sense of insulation from political risk;

the improved technical ability of legislative fiscal staff, which reduces

the hegemony of the executive branch over fiscal information; and in-

creased constituent expectations that legislators will bring increased

state assistance home to schools and community programs.

Perhaps the most fundamental reason for late budgets is that elected

leaders perceive the political and policy-related costs to be less than the

gains. Temporary budget bills allow most state operations and aid
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programs to proceed even when there is no budget in place. Legislators

have found that voters do not hold them individually accountable for

the problem. With the executive budget system placing most account-

ability in the chief executive, governors have tended to place more em-

phasis on the need for timely budgets. But it is difficult for governors to

force the Legislature to act.

One perennial source of disagreement among the budget negotiators

is the level of projected revenues. Small differences in opinion on eco-

nomic forecasts can translate into differences of hundreds of millions of

dollars in revenue projections. Almost without exception, members of

the Legislature want to add spending to the governor’s proposal; one

way to justify additional expenditures is to “find” offsetting revenues.

Governors, on the other hand, generally want to make sure they avoid

significant budget shortfalls which could force them to take unpopular

actions to reduce spending (Governor Smith and others were correct in

believing the executive budget process would bring more careful bud-

geting). Thus, governors generally seek to limit the Legislature’s

spending increases above those already contained in the Executive

Budget. Legislation that resulted from continually late budgets in the

early 1990s calls for the executive and legislative branches to agree on

projected revenues by mid-March, to allow time for final budget nego-

tiations before the April 1 start of a new fiscal year. In practice, staff for

each of the three major players — the governor and the majority confer-

ence in each house — announce their own estimates at the required time

but do not officially agree on revenue estimates until the entire new

budget has been negotiated. Once the governor and legislative leaders

agree on broader aspects of the budget, they typically find room for

compromise on revenue estimates. While the Constitution is interpreted

to require a balanced-budget proposal from the governor, neither it nor

the State Finance Law require that the Legislature produce a balanced

plan.

The Continuing Struggle Over Budget Powers

While executive-legislative disputes over the budget process arose pe-

riodically in the decades after creation of the Executive Budget, a 1993

court case can be said to have marked the beginning of more intense

debate.
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In 1990, the Legislature added a statutory change to one of Gover-

nor Cuomo’s appropriation bills, imposing a new fee on state-chartered

banks. The New York State Bankers Association challenged the fee in

court, arguing that the Constitution does not allow the Legislature to

change language in an Executive Budget appropriation bill, even if the

governor does not object. The Court of Appeals agreed.14

Two later cases, decided jointly by the Court of Appeals in Decem-

ber 2004, furthered the high court’s line of rulings on executive and leg-

islative budget powers and helped lay the groundwork for the 2005

Constitutional amendment on the budget process known as Proposal

One. In 1998, the Legislature amended nonappropriation (so-called

“Article VII”) budget bills Governor Pataki had submitted as part of his

Executive Budget. Many of the Legislature’s amendments affected ap-

propriations the governor had submitted, and the Legislature had ap-

proved, in that year’s appropriation bills. Governor Pataki used his

line-item veto on 55 such items, saying the Legislature’s changes went

beyond its Constitutional authority to strike out or reduce an item of ap-

propriation. In December 2004, the Court of Appeals ruled in the gov-

ernor’s favor in both Silver v. Pataki, stemming from the 1998 dispute,

and Pataki v. New York State Assembly, relating to the 2001 budget de-

liberations. The latter case emerged after Governor Pataki used his Ex-

ecutive Budget bills as vehicles for unusually extensive legislative

proposals. The 2001 Executive Budget appropriation bills included, for

instance, 17 pages of language rewriting the formulas for allocation of

state aid to public schools; changes to Public Health Law provisions for

computing certain Medicaid reimbursement rates; and creation of a new

Office of Cultural Resources to oversee the State Museum and State Li-

brary. Legislative leaders said that such extensive inclusion of statutory

changes in appropriation bills crossed the constitutional line. Among

other responses, the Legislature enacted its own appropriation bills, in-

cluding amounts that in some cases were identical to the governor’s

proposals but imposing different statutory conditions on use of the

funding. With some other items, the Legislature enacted the governor’s

appropriation but then amended the appropriation by adopting lan-

guage changes in nonappropriation budget bills.

The Court of Appeals decision in Silver v. Pataki and Pataki v. As-

sembly came down firmly, if in somewhat muddled fashion, on the side

of executive power. In both cases, the court found that the Legislature
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had altered the Governor’s appropriation bills in ways not permitted by

the Constitution. In Pataki v. Assembly, the court found Governor

Pataki’s insertion of statutory language into appropriation bills accept-

able — seeming to provide broad leeway for such action until further

court rulings. The latest decisions left the Legislature with few options

for pursuing its budgetary wishes in the future. As has been the case

since FDR’s first state budget, legislators retain the power to strike or

reduce any Executive Budget appropriation. As the court’s decision

pointed out, the Legislature also has the option of refusing to act on the
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The Budget Powers: No Clarity Yet

If the Court of Appeals’ decision in Pataki v. Assembly is any indica-

tion, the state Constitution’s division of executive and legislative bud-

get powers remains confusing and a recipe for continuing strife

between the two branches.

The ruling found only three members of the seven-judge court

agreeing on the key issue of how much a governor can do to write pol-

icy changes into Executive Budget appropriation bills. Two other mem-

bers of the court joined in supporting Governor Pataki’s legal

arguments against the Legislature in the cases at hand. But those two

differed sharply from the three-vote plurality on what future governors

may or may not do with budget proposals. A highly critical dissent by

Chief Judge Judith Kaye — joined by one colleague — raised still fur-

ther questions about the decision. On the specifics of the state’s most

important budget-related judicial decision in decades, the high court

split 3-2-2.

In short, more than 75 years after voters approved today’s Article

VII, Pataki v. Assembly left the balance of powers very much up in the

air.

The Legislature, which failed to persuade voters to approve one

sweeping amendment on the issue, has taken the first step toward

placing a related amendment on the ballot in 2007. That proposed

amendment — much less complex, and likely to be less controversial,

than the 2005 Proposal One — amends the existing Article VII to spec-

ify that the governor may not include legislative language in appropria-

tion bills. Both houses gave first passage to the amendment in 2005,

and could give the required second passage as early as 2007.



governor’s budget bills to induce negotiations. Then there is the final

option: Amend the Constitution.

The Battle Over Proposal One

Leaders of the Legislature decided in 2005 they could address both the

Court of Appeals’ decision on the budget powers, and the long string of

late budgets, by amending the provisions of Article VII that Governor

Smith and others had initiated in the 1920s. The plan included a consti-

tutional amendment intended to guarantee that some form of a budget

would always be in place at the start of a new fiscal year, even in the ab-

sence of legislative action on the Executive Budget. That guarantee

came in the form of a contingency budget, based on the previous year’s

appropriations, that would take effect automatically if no enacted bud-

get were in place. The contingency proposal also dealt with the Legisla-

ture’s concern over executive dominance of the budget process. In a

dramatic change, the Legislature’s amendment provided that, if there

were no final action on the Executive Budget by the start of a new fiscal

year, the governor’s appropriation bills would become dead letters. The

Legislature would be forbidden from acting on the Executive Budget

bills, and instead would introduce its own appropriation bills — going

back, at least in years with late budgets, to the system that had prevailed

until 1928.

Although legislative leaders announced the outlines of their bud-

get-reform proposal in March 2004, the actual legislation did not

emerge until June 19, just days before the end of the regular legislative

session. With little public review, both houses passed the bill, Senate

bill S7615, three days later. The agreed-upon legislation was a mix of

proposals from differing plans each house had advanced previously.

The Court of Appeals decision in December 2004 provided addi-

tional impetus for the Legislature to give second passage to Proposal

One, as it became known, in 2005. In the months before Election Day

2005, several polls showed voters favoring the amendment. Joining the

Senate and Assembly in support of Proposal One were three of Al-

bany’s “good-government” groups: Common Cause/NY, the League of

Women Voters of New York State, and New York Public Interest Re-

search Group (NYPIRG). Opponents included Governor Pataki, Attor-

ney General Spitzer, fiscal analysts E.J. McMahon of the Manhattan

Institute and Frank J. Mauro, political scientist Gerald Benjamin, the
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Business Council of New York State, Citizens Budget Commission,

and Citizens Union. Campaign-style efforts included a statewide tour

by a taxpayer group displaying a pink pig statue, and advertising cam-

paigns for and against.15

On Election Day, the amendment failed, with 35 percent of voters in

favor and 65 percent opposed. In 2006, legislators approved a new stat-

utory proposal that would move the state’s fiscal year to May 1 and

make some other changes. Governor Pataki vetoed the measure.

Who Decides, and How?

As underscored by the Court of Appeals, when it comes to directing use

of the state’s financial resources, New York’s governor has enormous

powers. This is especially true when considering not only “the budget,”

but the finances of the state’s public authorities as well.

Once the budget is enacted, the governor has the power to limit

spending by state agencies (such spending is typically less than 20 per-

cent of the total budget), by reducing the workforce through layoffs or

attrition, postponing planned contracts, and taking other steps.

The Legislature, however, is not without its own substantial ability

to shape the budget. First, of course, as noted, the Senate and Assembly

must act on the governor’s Executive Budget. The Legislature can add

spending to the budget and, if those changes are vetoed, can override

the veto with a two-thirds vote in each house. When enough members

of the Legislature agree, then, it has the final voice on appropriations.

While the Legislature generally prefers to negotiate rather than

override a gubernatorial veto, the mere existence of such power re-

strains the governor’s willingness to ignore the Legislature’s desires.

During Governor Pataki’s tenure, for instance, the arm of the Legisla-

ture most supportive of his proposals to limit spending has been the As-

sembly Republican conference, which had more than a third of the seats

in the Assembly. One might assume that the governor could veto any

legislative increases and rely on the Assembly Republicans to prevent

an override, which requires a two-thirds vote. However, the
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administration would have had to ensure that no more than one or two

Republican legislators would vote in favor of an override. It’s always

difficult for a governor to be certain of every member’s vote in such a

situation.

The Legislature often uses another important power — refusing to

enact program legislation sought by the governor. Governors com-

monly seek changes in statutes to control spending, reshape programs,

or achieve other budgetary goals. During each of his first few years in

office, for example, Governor Pataki sought to amend the Social Ser-

vices Law and Public Health Law to reduce Medicaid costs. The Legis-

lature accepted some of his proposals and rejected others.

The comptroller has no part in the budget-making process, but plays a

key role in actual spending of taxpayer dollars. Under the Constitution,

the state cannot make any payments without pre-approval by the comp-

troller’s office. As detailed in Chapter Four, the office’s “pre-audit” func-

tion involves ascertaining whether payment vouchers are supported by

valid documents which are not, on their face, unreasonable or fraudu-

lent. Under the State Finance Law, no contract for more than $10,000

by any state agency can become effective until approved by the comp-

troller. The department also conducts “post-audits” of specific transac-

tions, internal administrative controls, and the operations of agencies

and programs, both in state government and in local governments.

As a result of decisions by the Court of Appeals and lower courts,

the judicial branch of state government may take a direct role in a major

policy decision concerning state financing for education. A group

called the Campaign for Fiscal Equity sued the state, alleging that Al-

bany’s aid to local school districts fails to give all children the opportu-

nity for the “sound basic education” that the Court of Appeals has ruled

they are entitled to under the state Constitution. Similar lawsuits in a

number of other states have produced judicial orders for increased

spending on schools; the Campaign for Fiscal Equity seeks a similar

ruling in New York. The Court of Appeals is expected to issue a final

ruling in 2007.

Such judicial involvement in a major policy and funding decision

had some precedent in 1975, when the state entered into a consent judg-

ment with the New York State Association for Retarded Children and

other plaintiffs who had sued in federal District Court over the care

given to clients in state institutions. The Carey administration agreed to

a detailed list of standards affecting staffing, space, and programming,
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all with financial implications. Governor Carey had taken a personal in-

terest in improving care for the mentally disabled, but the court’s

involvement played a major role.

One of the most powerful influences on any year’s budget is the ac-

cumulation of decisions made in previous years. As with most large or-

ganizations, particularly those in the public sector, New York State

government tends to budget incrementally. Elected and appointed offi-

cials seldom question existing programs — partly because virtually ev-

ery state program has legislative support and a constituency, and it is

easier to block change in government than to achieve it. The question in

Albany in any typical year is how large an increase each spending area

will receive. Generally, the only exceptions are years when revenues

fall or grow more slowly than usual. Smart administrators use those

times as opportunities to focus budget-cutting efforts on programs that

are least effective and most deserve to be scaled back or eliminated.

The Balance of Power

In New York, as elsewhere in America, a central element in the system

of democratic government is division of power among the branches of

government. The balance of that power shifts in one direction or the

other from time to time.

The current Executive Budget system was created through constitu-

tional amendment in 1927 as part of an effort, ongoing for much of the

early part of this century, to make state government more responsible

and accountable. It transferred significant power from the Legislature

to the governor. Strong governors consolidated budgetary power even

further through the middle half of the 20th century.

By the 1970s, the Legislature had begun to push back. One example

was its concern over staffing levels in state agencies. Governor Carey

reduced staff in various agencies, both to restrain spending and to re-

flect changes in priorities. For instance, significant numbers of clients

living in state institutions for the mentally disabled were moving into

the community. When tough economic times again reduced revenues in

1990, Governor Cuomo also cut the state payroll. The state’s pub-

lic-employee unions enjoy significant influence with members of the

Legislature, and one result was a 1992 law requiring that the Executive

Budget include estimates of how spending proposals would affect

employment in each state agency.

STATE GOVERNMENT’S BIGGEST JOB: THE BUDGET 271



The Legislature’s perspective on the division of powers was cap-

tured in a 1991 book published by the Rockefeller Institute of Govern-

ment, The Modern New York State Legislature: Redressing The

Balance. The book’s dustjacket summary declared: “In accord with the

American model of democratic governance, the Legislature in New

York was designed to be the principal repository of the State’s powers.”

In its summary of the proposed 2000-01 Executive Budget, the staff

of the Senate Finance Committee raised procedural questions about the

appropriation legislation submitted by the governor as part of the bud-

get. The Finance Committee critique said the proposal used broader ap-

propriation categories than had historically been the case. For instance,

it said, “personal service” or payroll costs for entire agencies were writ-

ten as one lump sum rather than broken into smaller amounts for

various classifications of workers.

“As a result of this generalized structure of appropriations, the Exec-

utive now has almost blanket authority to undertake flexible levels of

expenditures for programs of its choosing without legislative oversight

and can even enter into multi-million dollar contracts that may change

the course of the State for years to come, again without legislative over-

sight,” the committee staff wrote. “Instead of firmly holding the purse

strings, the role of the Legislature has been eroded over the years to that

of observer and whistle blower after a commitment is made and in some

cases after the money is spent.”

How New York Compares

By almost any measure, government in New York is bigger and more

costly than those in other states. The U.S. Census Bureau compiles the

official measure of public spending and revenues by the states and local

governments. For state fiscal years ending in 2004, New York State

government’s per-capita tax burden of $2,280 — including all taxes

collected by Albany — was about 20 percent above the national aver-

age and eighth-highest among the states.

Most observers of state finance believe that combining state and lo-

cal taxes and spending provides a better measure than state government

figures alone. As of fiscal 2004, by this measure, New York was num-

ber one in both total taxes per capita, and taxes as a proportion of per-

sonal income. As suggested by those figures, the big difference

between New York and other states is in local taxes. In 2004, according
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to the Census Bureau, New Yorkers’ local taxes totaled $2,404 per per-

son, some 83 percent above the national average. Much of the local tax

burden is affected by decisions made in Albany. For instance, New

York is one of the few states that require localities to pay part of the cost

of Medicaid. Given the expensive nature of the program in New York,

that adds up to significant costs on counties and New York City.

Another good way to compare tax burdens among states is the “tax

effort” measure originally developed by the federal Advisory Commis-

sion on Intergovernmental Relations and applied most recently by the

Federal Reserve Bank of Boston to 1999 Census Bureau data on state

and local finances. The tax effort indicator is a more sophisticated way

to answer the basic question: How heavy is a given state’s tax burden

compared to what its economy can support? Using that measure, New

York’s combined state and local tax burden was by far the highest in the

nation, 43 percent higher than the national average (the second-ranking

state, Connecticut, was 19 percent higher than average).16

High taxes in New York are driven by high spending compared to

other states. In 2004, combined state and local spending in the state to-

taled $11,375 per person, 47 percent above the national average, driven

by relatively high spending on social services and other programs.

(The latest figures from the Census Bureau are available through

www.census.gov/govs/www.index.html.)

Why Is Government in

New York More Expensive?

If the choices made by elected leaders over time can be assumed to re-

flect the wishes of the voters (at least in a general way), then it must fol-

low that New Yorkers want government to provide a relatively more

costly array of services than those in other states. (That philosophy ap-

pears to go beyond the state level. New York State’s Congressional del-

egation, is more often found supporting additional federal spending

than pushing for federal tax cuts.)
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State leaders can hardly be blamed if they believe that voters want

government to increase spending every year. During the budget season,

members of the Senate and Assembly hear from hundreds — some-

times thousands — of constituents asking them to support additional

funding for public schools and universities, programs for the mentally

disabled, highways and mass transportation, sports facilities, and a

myriad of other projects. Few voters write or visit legislators to demand

reduced (or even restrained) spending.

Some measures of need indicate that government in New York must

spend more than those in many other states to provide an equivalent

level of services. For instance, as of 2004-05, the Census Bureau found

that 14.8 percent of New Yorkers were in poverty, compared to 12.7

percent of all U.S. residents. The Federal Reserve Bank of Boston

found, though, that overall need for governmental services in New York

is barely above the national average. Its “index of fiscal need” for 1999

put New York at a score of 101, compared to a nationwide average need

index of 100.17

The question of how much state government can do — and should

do — underlies the debates and negotiations over every year’s budget.

That question is, particularly, a pressing one for governors; they, much

more than legislators, bear responsibility for making sure that both the

current year’s and future financial plans will not require irresponsible

levels of debt, politically unpopular tax increases, or spending

reductions.

Each governor applies a different philosophy to resolving the ques-

tion. For example, Governor Charles Evans Hughes complained once,

“There is not the slightest ground for the expectation that the people of

the State will permit any substantial reduction of our activities.” In

more recent times, Governor Rockefeller spoke of the need for “muscu-

lar” state government. Governor Carey emphasized fiscal restraint and

an end to “the days of wine and roses.” Governor Cuomo, seeking some

new programs while avoiding expansion on the Rockefeller scale, said

people must have “all the government we need, but only the

government we need.”
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More Transparency Under

New Accounting Rules

When a weak economy reduced revenues to Albany in the mid-1970s,

the fiscal crisis that developed in state government revealed serious

structural flaws in the budget process. Over a period of years under

Governor Rockefeller, as spending growth outpaced revenues, the state

had established annual borrowings in the spring to pay bills deferred

from the final months of the prior fiscal year. In 1981, legislation initi-

ated by the Assembly majority required that state funds be reported ac-

cording to Generally Accepted Accounting Principles (GAAP). Such

reporting gives a more accurate picture of the state’s fiscal position by

requiring revenues and spending to be recognized as they are incurred.

The traditional, cash basis of accounting — still used for actual opera-

tion of the fiscal plan — is more like a household checkbook and recog-

nizes transactions as they are received or disbursed.

The advent of GAAP accounting showed that state government had

an accumulated deficit of more than $2.3 billion, largely reflected in

spring borrowings. In 1990, as the state was again facing serious eco-

nomic and fiscal problems, Governor Cuomo and the Legislature cre-

ated the Local Government Assistance Corporation (LGAC) to issue

long-term bonds, which in turn would be used to reduce the accumu-

lated deficit and eliminate spring borrowing. As of 2005, outstanding

LGAC debt totaled $4.4 billion — nearly as much as its original bor-

rowing. Plans called for the state to continue paying debt service on the

LGAC bonds — in other words, paying now for expenditures made

years ago — for an additional two decades.

While the annual spring borrowing was still in place, one step by

which state leaders reassured the financial markets about the state’s

commitment to paying off bonds was to have the comptroller (and, in

certain years, the legislative leaders) certify that the budget was bal-

anced. Since the elimination of the spring borrowing, that certification

is no longer used.

The Government Accounting Standards Board (GASB) has begun

requiring states to make public additional financial information in re-

cent years. An important player in public understanding of the state’s fi-

nances, and those of other states and municipalities, GASB is a private,

nonprofit body that establishes accounting and financial reporting
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standards for the more than 84,000 governmental units in the United

States outside the federal government.

Starting in 2003, GASB began requiring states to make public ex-

tensive new information about its financial health, including estimates

of the value of capital assets. All capital assets, including infrastructure,

are now reported along with depreciation expenses — that is, the cost of

“using up” capital assets.

The new reporting requirements will give New Yorkers additional

opportunity to examine the policy decisions underlying the use of their

tax dollars and how well those dollars are used. As a result of including

the cost of using infrastructure and the introduction of accrual account-

ing, citizens will have available more comprehensive information about

the cost of government services. They will also be able to see what por-

tion of a program’s cost is self-supported through user charges and

grants, and what share must be subsidized generally by the public with

tax revenues.

Starting in 2007, New York must report the estimated, accumulated

cost of health-care benefits for current and future retirees. An initial es-

timate in 2006 put the state’s long-term liability for such costs at $47

billion to $54 billion. GASB created the new accounting requirement to

nudge states and localities into more careful planning for retiree health

care. Public employers in New York and elsewhere set aside reserves

for employee pensions each year, but pay retiree health benefits on a

cash basis.

Budget Watchdogs

For New Yorkers who have an interest in the state’s spending and reve-

nues, there are numerous excellent sources of both data and sophisti-

cated analysis.

As noted earlier in this chapter, financial reports from both the gov-

ernor’s Budget Division and the comptroller’s office are available on

the Internet. The same is true of budget reports from the Legislature

(see www.senate.state.ny.us and www.assembly.state.ny.us).

More than ever before, outside groups with varying perspectives

publish useful analyses of state finances. The most important are Stan-

dard & Poors and Moody’s Investor Services, which analyze the state’s

finances from the perspective of investors in state bonds. These and
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other nongovernmental observers of the state’s fiscal practices can

shape public opinion Starting in 2007, New York must report the esti-

mated, accumulated cost of health-care benefits for current and future

retirees. An initial estimate in 2006 put the state’s long-term liability for

such costs at $47 billion to $54 billion. GASB created the new account-

ing requirement to nudge states and localities into more careful plan-

ning for retiree health care. Public employers in New York and

elsewhere set aside reserves for employee pensions each year, but pay

retiree health benefits on a cash basis. and thereby affect the policies

that elected leaders establish. In the case of the bond raters, additional

influence flows from their analyses of the state’s creditworthiness in the
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Where to Find Information on the Budget

Key reports about the state’s finances are available from these

agencies:

� Budget Division, wwww.budget.state.ny.us. The site in-

cludes the state’s official financial plan for the current year;

the governor’s Executive Budget, which contains highly

detailed information about both spending and revenues;

summaries of the state’s budget process; and the capital

plan.

� Office of the State Comptroller,www.osc.state.ny.us. Infor-

mation here includes the comptroller’s analyses of the cur-

rent year’s budget and the state’s overall financial

condition; monthly updates on receipts and disbursements;

reports on the state pension fund; audits of state agencies

and programs; and data on municipal and school district fi-

nances.

� Senate and Assembly website,www.senate.state.ny.us and

www.assembly.state.ny.us. The two houses provide infor-

mation on their changes to the Executive Budget, economic

reports and other data.

� Department of Taxation and Finance,www.tax.state.ny.us.

Reports cover details of the state’s overall tax collections,

major individual taxes such as those on income and sales,

tax policy and statistics, and technical bulletins.



bond market. A better rating by the agencies reduces the interest costs

the state must pay on its bonds; conversely, a downgrading raises the

cost of borrowing. The firms exercise their ultimate power when they

judge the state unlikely to repay a given debt. This occurred with the

state Urban Development Corp. in 1975, and the result was financial

and operational breakdown.

Other budget “watchdogs” include:

� The Citizens Budget Commission, a New York City group

financed largely by businesses, law firms, and foundations.

� The Fiscal Policy Institute, based outside Albany, financed

by unions and foundations.

� The Manhattan Institute, based in New York City, financed

by fiscally conservative individuals and foundations.

� The Public Policy Institute, based in Albany, financed by

businesses.
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Chapter Eleven

STATE DEBT AND

PUBLIC AUTHORITIES

Key points:

� Debt plays an appropriate role in public finance, but

many experts believe New York State borrows too

much, particularly for operating expenses.

� Governors and the Legislature have created public au-

thorities in part to borrow money without seeking

voter approval, which the Constitution requires for

the state’s own debt.

� Reform efforts are focusing on limiting the total

amount of state debt and the purposes for which it can

be incurred, and on improving governance of the

state’s public authorities.

This chapter was primarily researched and written by Brian T. Stenson, deputy director

of the Rockefeller Institute of Government.



New York State collects over $55 billion in taxes and receives more

than $35 billion in aid from the federal government each year. Like any

large entity in the public or private sector, the state also borrows

substantial amounts — additional billions of dollars each year.

Governors and legislators have created separate agencies to borrow

funds to finance spending on taxpayers’ behalf. The amount of debt for

which the state is responsible, how the debt is issued, and how to

control the agencies that issue it are among the issues taking center

stage in the reform arena in Albany.

When used appropriately, debt provides appropriate budgetary flex-

ibility. When families and individuals build or purchase a home, they

typically borrow much of the money they need. Businesses, too, go into

debt for capital investments such as factories, office buildings, and ma-

jor equipment. The same is true of most governments, including New

York State. Government-related debt is typically secure, meaning that

default cases are extremely rare (unlike corporate debt). And for the

most part, New York borrows for purposes for which it is normally in-

tended — to build roads and bridges, prisons, office buildings, college

campuses, park facilities, and other projects that will be used over many

years, and even decades. Because these capital projects have such a

long useful life, and are extremely expensive to build, public finance

experts endorse the use of bonds to finance their costs. The bonds, as

with a home mortgage, are paid off over many years, usually tied to the

expected life of the project. In this way, current taxpayers are not sad-

dled with the entire cost of a road or a prison that will serve citizens for

decades to come.

In incurring debt, a government, whether New York State or a small

town, takes a loan from investors and issues a note promising to repay

that loan. The government issuer must have the legal authorization to

issue the debt and must put provisions in place to ensure its repayment.

For example, is the debt to be repaid from all revenues available to the

government, or only from a specified revenue stream, such as toll re-

ceipts pledged to repay the costs of building a highway?

The questions of how to issue state debt, and what kinds to issue,

have been the subject of debate, reforms, and court challenges in New

York for nearly 200 years, dating back to development of the most im-

portant public works project in America’s first century, the Erie Canal,

which was financed by state bonds. While the canal was an undeniable
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success, its cost and the troublingly high levels of debt that it helped

produce led to a constitutional change that still has important effects

more than a century and a half later.

The Limits on State Debt

Article VII of New York’s Constitution lays out a seemingly simple

framework for the state to incur debt. In brief, it provides that state debt

must be:

� Authorized by the voters. This requirement was added in

1846 as a reaction to high levels of borrowing by the state to

develop the Erie Canal and the railroads. Exceptions — re-

flecting the concerns of the 19th century, when the section

was written — are made for borrowing needed to “repel in-

vasion, suppress insurrection, or defend the state in war, or

to suppress forest fires.” For certain other purposes, includ-

ing the State University and eliminating street-level railroad

crossings, the Legislature may authorize debt without voter

approval, but only up to amounts set out in the Constitution.

� Submitted to the voters through no more than one proposal

each year. A debt referendum cannot be put before the voters

at the same general election when another similar question is

already on the ballot.

� Issued “for some single work or purpose.”

� Paid off through annual appropriations of state moneys by

the Legislature, and if the Legislature fails to make the nec-

essary appropriations, then the state comptroller is required

to divert state general revenues to make the payments, even

without an appropriation. This provision means the state

pledges its “full faith and credit” to repay the bonds, which

are known as “general obligation” debt. Repayment of the

annual principal and interest payments is backed by the

state’s full credit and treasury.

Although there is no maximum limit established for the amount of

state debt, these constitutional provisions combine to create a daunting
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process for borrowing. Because only one bonding program can be pro-

posed each year and that proposal must be somewhat narrow in scope

(the “single work or purpose”), state lawmakers have tended to advance

plans that can finance the capital needs of a program over several years.

This necessarily drives up the size of the bond issue. Perhaps as a result,

voters have not been overly kind to such ballot proposals. Since 1974,

14 borrowing questions have been put before the voters: seven have

been approved, including five transportation bond issues and two envi-

ronmental proposals. New Yorkers have rejected proposals for prisons,

public schools, economic development, and low-rent housing, as well

as environmental quality and transportation.

This puts lawmakers in a bind. They cannot, for example, incarcer-

ate criminals (and claim to be tough on crime) without building prisons;

meet transportation demands without building roads and bridges; or

provide a State University system without building campuses. The

prospects of securing voter approval for wholesale changes to the Con-

stitution that would modernize, and liberalize, the issuance of general

obligation state debt have long been considered slim, at best. Decades

ago, state leaders decided a different vehicle had to be found to provide

the capital financing required by New York’s extensive public services

network. That vehicle is the public authority.

The Rise of Public Authorities

In the 20th century, the state began to develop an alternative to the

voter-approval process — issuing debt through the state’s public au-

thorities as authorized by the Legislature. Since then, authority debt has

become by far the most-used mechanism through which the state fi-

nances the costs of its capital projects. As of 2006, according to data

from the Office of the State Comptroller, for every dollar of outstanding

general obligation state debt that was authorized by the voters, there

was at least some $12 of other debt for which the state had a financial

obligation (the exact definition of which is a matter of continuing de-

bate, as will be seen later). Virtually all of this other debt was issued by

public authorities.

Public authorities are agencies that governors and Legislatures es-

tablish outside the main structure of government. Technically, they are

either “public benefit corporations” or not-for-profit corporations,

which are organized to build or run a public improvement that benefits
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the state or the people. Authorities are created by acts of the Legislature.

They differ from traditional state agencies in a number of ways and gen-

erally offer their managers a way to operate outside of the restrictions

that are imposed on “regular” state agencies.

Public authorities enjoy greater autonomy from the Office of the

State Comptroller and the Budget Division than do state agencies. This

autonomy includes freedom from many financing restrictions,

civil-service rules, and other laws. Most authorities are controlled by

boards of directors appointed for fixed terms, who, in turn, appoint the

executive directors and other top full-time staff. Thus, the individuals

controlling these agencies often remain from one gubernatorial

administration to another, at least for a time.

There are two critical features of public authorities that explain their

rise to such a significant role in New York State. First, they may operate

across jurisdictional boundaries. This allows them to play an important

role in solving problems that require a regional, even interstate, solu-

tion. But even more important is that as authorized by the state Legisla-

ture, the authorities may issue their own debt. This debt technically is

not a direct obligation of the state.

Public authorities proliferated in the first half of the 20th century,

with one man, Robert Moses, generally credited (criticized by many)

with creatively using the authorities to expand capital programs and his

own institutional power. Moses, head of the Triborough Bridge & Tun-

nel Authority, used surplus revenues from the authority’s operations as

seed capital to help develop park and transportation facilities. Consid-

ered the “master builder,” Moses used his appointive positions in state

and New York City government to develop tens of billions of dollars’

worth of parks, roads, and other projects, and developed more than a

dozen public authorities. At his initiative, laws were enacted in the

1930s and 1940s that created individual agencies to develop Jones

Beach, as well as state parks elsewhere across Long Island; the Henry

Hudson and other parkways in the downstate metropolitan region; the

Triborough and other bridges in and around New York City; and the

New York Power Authority.

The ability of public authorities to accomplish what otherwise might

never be realized can be shown in what Moses took from dream to real-

ity: the nation’s biggest parks system: hundreds of miles of highways

and a dozen major bridges; huge projects such as the United Nations

headquarters, Lincoln Center, and Shea Stadium; and thousands of
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Longstanding Concerns

Over Public Authorities

In 1956, the Temporary State Commission on Coordination of State Author-

ities published a report on New York State’s public authorities. In a letter of

submittal to commission members, staff director William J. Ronan wrote:

In the three and a half decades since the first public authority was es-

tablished, New York State has accumulated a substantial body of expe-

rience with public authorities. The achievements of certain of these

authorities account in large measure for the general popularity of the

public authority as a governmental device not only in this State but

elsewhere. However, these achievements should not be allowed to

camouflage the very real problems that exist with respect to the proper

and responsible use of the public authority as an agency of the State

government. At present the State government is operating in the dark

with respect to much public authority activity. This is a potentially dan-

gerous situation. Before the public the State bears a responsibility for

public authority activities, which it cannot escape.

The Ronan letter could easily have been written half a century later. In

2003, critics accused the Metropolitan Transportation Authority of failing

to produce legally required long-range financial plans and hiding impor-

tant elements of its financial position. The Port Authority, the oldest public

authority in the state, remained in the spotlight for reformers as well.

Continuing concerns about public authorities reflect broader issues

in our understanding of and desires for government. If we want govern-

ment to get things done efficiently, a public authority may be a better

tool for the job than a traditional state agency that has more restrictions

on its work. On the other hand, if openness and accountability are the

goals, public authorities are less desirable, for the same reason: They

are subject to fewer such requirements than “line” agencies.

In its 1956 report, the Coordination Commission recommended

nine bills for consideration by the Legislature. Two were enacted into

law. Their substance suggests the reluctance — then as now — of the

state’s elected leaders to restrict the powers of public authorities.* One

* Temporary State Commission on Coordination of State Activities, Staff Report on Pub-
lic Authorities Under New York State, Albany, NY: Williams Press Inc., 1956. Ronan,
secretary to Governor Rockefeller from 1959 to 1966, went on to serve as chairman of
the MTA, and on the boards of the Port Authority and New York Power Authority.



residential apartments. This kind of power can also have a negative im-

pact. As government agencies, public authorities have the power of em-

inent domain, which allows them to seize private property for public

purposes. Moses’ biographer concluded that the developer’s authori-

ties’use of eminent domain and other practices displaced roughly half a

million residents, most of them poor families and individuals.1

The power of public authorities in New York reached its zenith un-

der Moses, who for decades was the most powerful appointed official in

the state and, on numerous occasions, virtually dictated policy to

elected mayors and governors and their staffs. Moses used bond cove-

nants — contractual agreements with institutions and individuals who

loan money to governmental units through bond purchases — to ce-

ment the legal power of the authorities he controlled. First appointed to

high position by Governor Alfred E. Smith in 1923, Moses remained in

power until Governor Rockefeller effectively pushed him out in the

1960s.

Public Authorities Today

Today, public authorities perform some of state government’s crucial

functions: operating and maintaining airports, highways, and transpor-

tation services; providing financing for public facilities from schools to

hospitals to housing; and providing economic incentives to growing

businesses. They have also provided the state with substantial resources

to close budget deficits.

STATE DEBT AND PUBLIC AUTHORITIES 285

bill increased, from five to 10 days, the period in which the governor

may veto the minutes of a Port Authority meeting. The second new law

initiated by the commission eliminated 13 public authorities that “had

become inactive.” The commission counted 33 active authorities. In

2004, the Office of the State Comptroller identified 190 “major” au-

thorities with statewide or regional significance, and hundreds more at

the state and local levels.

1 See Robert A. Caro, The Power Broker: Robert Moses and the Fall of New York,
New York, NY: Alfred A. Knopf, 1974.



Why don’t traditional governmental agencies perform these core

services? Unlike traditional departments such as Transportation or Edu-

cation, which are funded primarily by state tax dollars, most public au-

thorities rely largely on revenue from user fees or bonds. The

Metropolitan Transportation Authority (MTA) and the Port Authority

receive most of their funding from the fares and fees that commuters

and others pay to use the subways, buses, bridges, airports, and other fa-

cilities operated by the authorities. The “off-budget” nature of such rev-

enues can give the agencies more freedom to use available dollars as

they and/or elected officials wish. In recent years, for instance, some

toll revenues collected by the Thruway Authority have been used to

support maintenance and development of the canal system. Public au-

thorities can also keep governors and legislators a step removed from

controversial decisions, or float potentially unpopular proposals pub-

licly before elected leaders take a position. Still, elected officials do not

escape accountability entirely. One result is that decisions such as

raising fares on the MTA or the Long Island Railroad (LIRR) seldom

happen in election years.

While a larger-than-life figure like Moses could sometimes have his

way even with governors, public authorities in general represent a con-

centration of authority in the executive branch at the expense of the

Legislature. Their boards and/or chief executives are generally ap-

pointed by the governor with the consent of the Senate. Their primary

power is one of finance, so that in a budgeting system dominated by the

executive — such as New York’s — the effect is to give the governor

another financial tool. As with everything state government does (aside

from constitutional changes made by the people), the Legislature has

the ultimate power over public authorities. Once the Senate and Assem-

bly cede that power to an authority, however, it can be difficult to

reclaim.

The September 11, 2001, terrorist attacks on the World Trade Center

in New York City thrust one public authority — the Port Authority of

New York and New Jersey — into the focus of governmental and public

attention. The Port Authority is a bi-state public entity whose board ap-

pointments are shared by the governors of the two states. Created in

1921 with the consent of the U.S. Congress, it oversees planning and

development of terminal, transportation, and other facilities in a district

of some 1,500 square miles centering on New York Harbor.
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The Port Authority developed the World Trade Center in the late

1960s and early 1970s, and remains the owner of the Trade Center site.2

An example of the largely unrecognized role played by the Port Author-

ity and other authorities came in the days after the center’s destruction,

as the news media began to report discussions about potential rebuild-

ing. For days, such coverage ignored the key role that New York State’s

leaders — who control the state’s seats on the authority board — would

play in any decisions.3

The original development of the World Trade Center occurred

largely as the result of the efforts of David Rockefeller, chairman of

Chase Manhattan Bank; and his brother Nelson, the governor. David

Rockefeller had risked his own reputation and significant corporate as-

sets building the bank’s headquarters in downtown Manhattan, to

jumpstart a revival of the area. Governor Rockefeller pushed the Port

Authority into moving ahead with the Trade Center. In November 2001,

Governor Pataki and Mayor Rudolph Giuliani named board members

of a new Lower Manhattan Redevelopment Corp., a subsidiary of Em-

pire State Development Corp., to oversee rebuilding efforts in lower

Manhattan. The agency has extensive power, including the ability to ac-

quire privately owned property through condemnation by its parent

corporation. Five years after the Trade Center towers fell, new build-

ings for the site were still in design stages. Subway service to the site

had been restored, but full redevelopment is years away.

Not all public authorities are as massive and powerful as the Port

Authority. Some are localized in a particular community — the City of

Albany Housing Authority, for instance. Some are more geographically

spread out, but have a narrow function, like the Hudson River-Black

River Regulating District. Some authorities have a broad mandate —

the Dormitory Authority finances and constructs facilities for public

and private colleges and hospitals. Others exist to do one specific type

of transaction — the Tobacco Settlement Financing Corporation

(TSFC) was created to assume future state revenues from the national

tobacco litigation settlement; sell the rights to those revenues to
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2 Some 75 Port Authority employees, including the executive director, Neil Levin,
were among those who died in the terrorist attack.

3 Sixteen days after the attacks, for example, The New York Times carried a story
headlined “State Seeks to Play a Role in the Reconstruction Effort” — as though
state government did not automatically have a major role.



investors through the issuance of bonds backed by the future revenue

stream; and transfer the bond proceeds back to the state.

How many public authorities are there? That depends on the defini-

tion. The Office of the State Comptroller has compiled an exhaustive

list of 740 entities it considers public authorities, although its definition

is broader than that used by some other observers. For example, the

comptroller’s list includes entities such as the auxiliary services corpo-

rations (or faculty-student associations) of the State University and City

University of New York. Many of the authorities listed do not issue debt

at all; most have a purely local jurisdiction, and many are subsidiaries

of statutorily created authorities. The Comptroller’s Office contends

that all relevant entities should be listed and monitored — even those

that are currently inactive or that are subsidiaries that have been infor-

mally, but not officially dissolved by their parent authority. To that end,

the list offers a comprehensive illustration of the extent to which New

York has used the public authority mechanism to operate programs,

provide services, and in some cases issue debt. The comptroller’s list is

summarized below:

� 190 major authorities with statewide or regional signifi-

cance. These include the Dormitory Authority, Metropolitan

Transportation Authority, Thruway Authority, State Univer-

sity Construction Fund, and the Urban/Empire State Devel-

opment Corporation and its more than 100 subsidiaries.

� 68 other entities affiliated with the state. This group includes

the New York Racing Association, and the auxiliary services

corporations of SUNY and CUNY.

� 474 locally based authorities. This largest group includes au-

thorities mainly focused on housing, parking, water and

sewer, and local development activities. As an example,

there are at least 20 authorities located in Albany County

alone.

� 8 international or interstate authorities. Primary examples

are the Port Authority of New York and New Jersey and its

four subsidiaries.

A quite different perspective is offered by the New York State Com-

mission on Public Authority Reform (COPAR). The Commission was
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established by Executive Order of Governor Pataki and made several

recommendations, many of which were incorporated in the Public Au-

thorities Accountability Act of 2005. Using the definitions included in

the Act, COPAR identified 46 statewide authorities and 246 local au-

thorities it considered “recognized,” meaning they are active and play a

significant role in the operations or financing of public programs. That

the commission recognized fewer than half of the authorities contained

on the state comptroller’s list illustrates the difficulty in developing a

common definition of public authorities.

The table on the next page shows the 15 largest state authorities. Pre-

pared by the Division of the Budget, this table illustrates not only the

relative size of the authorities as measured by revenues and the amount

of outstanding debt, but also differences between entities that actually

operate programs and those that serve mainly as financing vehicles. For

example, four of the five largest authorities — the Metropolitan Trans-

portation Authority or MTA, the Long Island Power Authority, the Port

Authority of New York and New Jersey, and the Power Authority — all

show significant amounts of operating expenses, indicating they man-

age ongoing services and programs. In contrast, the Dormitory Author-

ity, the Local Government Assistance Corp., and the Tobacco

Settlement Financing Corp. all have relatively insignificant amounts of

operating expenses, in most cases related to expenses incurred in

managing the timely payment of debt service costs.

State Debt Profile

The difficulty observers have in agreeing on the definition of public au-

thorities is matched by the task of defining state debt in clear categories.

Some commonly used groupings are:

General obligation debt. This is the debt approved by voters as au-

thorized by the Constitution. As of 2006, there was almost $3.5 billion

of this debt outstanding. The debt is issued directly by the state (by the

state comptroller) and carries the full faith and credit of the state. These

bonds may be used only for capital purposes.

State-supported authority debt. This type of debt is issued by public

authorities pursuant to authorization by the Legislature. In most cases,

the Legislature establishes the maximum amount of debt the authority

can issue, known as a “bond cap.” The bonds are obligations of the au-

thorities, not of the state. In cases known as “revenue bonds,” such as
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the Thruway Authority’s bonds for toll roads and bridge operations,

and the Dormitory Authority’s debt for SUNY residence halls, revenue

from authority operations or contracts is more than adequate to pay as-

sociated debt service costs. However, authorities often do not have the

means to meet the bonds’ annual debt service requirements, so the state

enacts annual budget appropriations authorizing payments to the au-

thorities, which in turn, pay bondholders. In contrast to general obliga-

tion debt, these payments by the state can only be made if an

appropriation for them is included in the state budget. Over the years,

the state has utilized many features and techniques to convince inves-

tors that it has a strong, abiding interest in seeing that the debt is repaid,

thereby earning a higher credit rating and lower interest rates. For ex-

ample, the financing arrangements may be made pursuant to a lease,

such as when the authority builds a prison and leases it to the state for its

use. In other cases, the state pledges to bondholders that it will seek ap-

propriations to pay the debt service. In still others, the state pledges or

earmarks specific revenues to repay the bonds. The most recent exam-

ple is the pledge of a portion of the state’s personal income tax revenue

to pay for debt service on certain authority bonds; this pledge is so

strong that Standard and Poor’s rating agency has assigned its highest

rating, “AAA,” to these bonds. The state’s use of this “back door” to ob-

tain debt financing for its expansive capital program has grown to the

point where the back door is far larger, and used much more extensively

than the “front door” of voter-approved debt. As of 2006, the amount of

this outstanding debt exceeded $37.7 billion. A glance at the table re-

veals that a significant amount of this total debt is for what has to be

considered local or regional benefit, not for state purposes such as

prisons or office buildings.

Together, general-obligation and state-supported authority debt

are termed “state-supported debt” because debt service on the

bonds is a direct charge against state taxes and other revenue.

They totaled $41.2 billion as of March 2006.

Contingent and other debt. In addition to these state-supported debt

programs, New York and its authorities have engaged in transactions

where the state has a contingent obligation to pay debt service. In these

cases, the state has pledged to pay the bondholders, as a form of

“backup” security, if the primary source of revenue is insufficient to

paythe debt service . In one form of such debt — the Job Development

Authority (JDA) — the voters authorized the state to guarantee pay-

ment of the debt service if the JDA does not receive the necessary
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payments from the private companies it had loaned money to for job

creation activities. In all other such cases, the Legislature, without voter

approval, created authorities or other mechanisms to issue debt that has

at least some contingent obligation by the state. The largest case of this

type of debt was issued by the Tobacco Settlement Financing Corpora-

tion. The corporation has nearly $4.3 billion of its debt outstanding, and

New York may be required to provide moneys to pay debt service if the

stream of tobacco settlement revenue is insufficient to pay debt service

on the bonds. This category of contingent and other debt has nearly $5.7

billion outstanding.

The two categories, state-supported debt and this contingent debt,

together are known as state-related debt. There was just over

$46.9 billion in state-related debt outstanding as of March 2006.

According to figures from the Division of the Budget, nearly

one-half of the projected total amount of this debt as of March

2007 was issued for transportation and education purposes.

Beyond this state-related category, there is other debt issued by pub-

lic authorities where the state has no obligation, even an indirect or con-

tingent one. This so-called “conduit financing” involves a public

authority issuing bonds on behalf of a nonpublic entity. For example,

the Dormitory Authority also issues bonds on behalf of independent or

private colleges and nonprofit hospitals. In fact, more than 45 percent of

the authority’s outstanding debt is attributable to bonds issued for these

nonpublic entities. The state has authorized its public authorities to en-

gage in this business so that private organizations can obtain tax-free fi-

nancing for their capital expansion plans; these entities make annual

payments to the authority to cover the cost of the debt service. There is

no commitment by the state to pay the debt service if the private entity

is unable to make its required payment to the authority.

There also is debt authorized by the state and issued by authorities to

benefit local governments and for which certain state aid payments are

pledged for debt service. (For example, the state authorized the estab-

lishment of a not-for-profit corporation in 2003 solely to allow New

York City to refinance debt originally issued by the Municipal Assis-

tance Corporation (MAC). The state also authorized the New York

City-related Transition Finance Authority to issue school construction

bonds that are backed by future state education aid payments.) The state

Budget Division does not consider this debt to be state-supported as de-

fined by state statutes, but the Office of the State Comptroller has estab-

lished a category called “state-funded debt” in which it is included.

292 NEW YORK STATE GOVERNMENT



Bondholders typically receive annual interest payments on the

bonds they purchase. Their initial investment is repaid when their

bonds mature. The overall maturity schedule of bonds used to finance

capital spending is linked to the useful life of the asset being built or

purchased, but generally does not exceed 30 years. The state and its au-

thorities then are required to make annual debt service payments — the

combination of principal and interest — over the life of the bond issue.

For 2006-07, the total amount of debt service payments projected by the

Division of the Budget was more than $4.1 billion on the $41.2 billion

in state-supported debt outstanding.

Criticisms of State Debt and Public Authorities

State borrowing practices and public authorities, have come under

mounting criticism in recent years. Although there have been questions

for decades about the proliferation of authorities, and state debt levels

and practices have caused concern in certain quarters for many years,

only recently have these concerns reached the point where debt and au-

thorities are at the center of debate in Albany.

These concerns touch on the amount of state debt, how that debt is

used, and New York’s reliance on authorities rather than its own faith

and credit, and the effectiveness of mechanisms to oversee those

entities.

Entire books can be — and have been — written about each topic.

The following section covers only a small fraction of the issues.

“New York has too much debt.” By any reasonable measure, except

perhaps when compared to the federal government, New York State has

a lot of debt. But how much is too much? As stated above, the total

amount of debt outstanding, where the state makes annual payments to

cover debt service costs, was $41.2 billion as of 2006. When other debt,

on which payments might be required, is included, the total of state-re-

lated debt was $46.9 billion. This has grown steadily during recent de-

cades. The Office of the State Comptroller estimates that

state-supported debt rose 215 percent from 1990 to 2004.

The state Budget Division reports various debt measures, indicating

somewhat of a mixed record. Not surprisingly, given New York’s rela-

tively stagnant population, when expressed on a per capita basis, the

debt load has increased sharply. However, when expressed as a
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percentage of total state personal income (a measure of the wealth and

economic condition of a state), the broader measure of state-related

debt has declined from 7.1 percent to 6.1 percent over the last decade.

When compared to the debt loads in other states, New York’s indebt-

edness is very high. According to data from Moody’s Investors Service,

New York ranks fifth in both tax-supported debt per capita and debt as a

percent of state personal income. Another major credit rating agency,

Standard and Poor’s, noted that, “Although debt levels continue to be

problematic, New York’s debt ratios are now within the range of other

states in the Northeast.”4 Another outside monitoring group, the Citi-

zens Budget Commission (CBC), considers New York one of eight

states in a “danger zone” of unaffordable debt. The CBC’s analysis is

based on ability to repay debt without tax increases or service cutbacks

that would make a location less attractive than competitors. The “dan-

ger zone” designation indicates that a state is “far above its competi-

tors” in its ratio of debt to available resources.5

Another measure of debt burden is the relative share of the budget

that is devoted to debt service, similar to the measure banks use to deter-

mine a mortgage applicant’s ability to afford monthly payments out of

current income. The Budget Division calculates that debt service as a

percent of total state spending (from all federal and state sources) has

declined from 5.7 percent in 1996-97 to an estimated 4.2 percent in

2006-07. This relative decline reflects many possible factors including

growth in the state’s “all funds” budget, which includes federal aid,

Lottery moneys, and other revenues that cannot legally be used for debt

service. Other contributing factors are a decline in the rate of growth in

state debt compared to the previous decade; the low interest rate envi-

ronment, which reduces costs and allows debt to be refunded; a spate of

debt refundings that temporarily reduced debt service payments; im-

proved credit ratings; and the use of alternative debt instruments (such

as variable rate bonds and other more complex forms) that lower

interest costs.

“New York State uses debt inappropriately.” The ready availability

of public authorities to issue state debt has spawned another significant

development. Over the past two decades there has been a trend toward

using public authority debt to finance spending where no capital asset is
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involved. Back in the era of Robert Moses, public authorities were es-

tablished to finance and operate capital facilities. In this way, toll roads

and bridges could be built and operated by an agency that focused its at-

tention on that project without political interference — in theory, at

least.

All that has changed. In the current state fiscal environment, public

authorities are used extensively to help solve state budget problems.
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The Credit Rating Agencies

Three major credit rating agencies — Standard & Poor’s, Moody’s In-

vestors Services, and Fitch Ratings — analyze the state’s finances from

the perspective of investors in state bonds. Rating agencies attempt to

measure the likelihood that the issuer (the state, local government, or

public authority) will pay all required principal and interest payments,

and do so on time. Since an exceedingly small number of governments

have ever defaulted on their debt or missed a required payment — New

York State has never defaulted on its debt or its authority debt — the

rating agencies rely largely on factors other than prior experience with

an issuer. Using Wall Street’s adage that “past results are no guarantee

of future performance,” the rating agencies instead review an issuer’s

overall debt load, economic condition, budgetary practices, financial

management experience, and management capability — then weigh all

these factors to determine a credit rating. The rating scales used by the

three agencies are different, and in practice, the “raters” often assign

somewhat different ratings to the same debt. In addition, the ratings for

different state bonding programs, such as general obligation bonds,

dedicated highway program bonds, the tobacco securitization debt, and

various other programs may all be different, reflecting the assessment

by the agencies of the credit structures, and repayment provisions of

each. Ratings assigned by the credit rating agencies can help shape

public opinion (when, for example, for years New York State’s credit

rating was the lowest of any state in the nation, except that of Louisi-

ana) and influence the interest rate the issuer has to pay for the debt.

The firms exercise their ultimate power when they judge the state un-

likely to repay a given debt. This occurred with the state Urban Devel-

opment Corp. in 1975. The result was financial and operational

breakdown for the agency, and widespread perception that the state it-

self was on shaky ground.



Current state obligations have been bonded out through public authori-

ties. Perhaps the best known and most criticized example of the use of

authority debt to cover operating costs occurred 15 years ago. In 1991,

Governor Cuomo and the Legislature enacted what became the

much-criticized “sale” of the Attica Correctional Facility to the Urban

Development Corp. to obtain $200 million for the state’s regular

operations.

These “Attica bonds” may be the most notorious example of debt is-

sued for operating purposes, but they comprise only a small fraction of

such debt. In later years, through its authorities, the state has issued debt

to restructure the timing of its state aid payments and eliminate annual

cash flow borrowings; convert the stream of revenue received from the

tobacco industry settlement into one-time, upfront payments; pay

school aid claims and some pension costs from prior fiscal years; and

extend debt associated with New York City’s 1970’s fiscal crisis. Acon-

servative estimate of the amount of outstanding debt that was originally

issued for such operating purposes is $9.3 billion, or 20 percent of the

total amount of state-related debt. Independent experts on public fi-

nance say that such use of debt is appropriate only as a last resort during

an extraordinary fiscal crisis, because it shifts the cost of today’s ser-

vices to tomorrow’s taxpayers. In addition to issuing debt for operating

purposes, the state has used debt to pay for any number of local projects

that in prior years were paid from operating budget moneys. Member

items and local economic development projects are financed routinely

through bonds, in an amount the Office of the State Comptroller esti-

mated at $2.8 billion from 1997 through 2005. Billions more were

authorized at the end of the 2006 legislative session.

The state also uses debt in creative ways to achieve budget savings.

For example, just as homeowners refinance their mortgages to lower

their monthly payments, New York and other governments refinance

debt when current interest rates are below the rates being paid on out-

standing bonds. However, New York State has often refinanced debt in

ways that actually increase total debt service costs over the life of the

bonds by deferring principal payments until a future year or stretching

out the debt longer than the original maturity. The most illuminating ex-

ample of this technique is the debt associated with the “sale” of Attica.

Debt was originally sold by an authority in 1990 and subsequently refi-

nanced in 1995. However, these refinancing bonds were structured in

such a way that payments were avoided for several years. According to

the Office of the State Comptroller, the “Attica bonds” will wind up
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costing New York taxpayers a total of $565 million in exchange for a

$200 million pot of money used to pay operating expenses and help

balance the budget in 1990.

A more extensive use of debt to achieve budget savings occurred

during 2002-03 and 2003-04, when the state was suffering from the re-

cession and the effects of the September 11th terrorist attacks. The state

and its authorities refunded billions of dollars of state-supported debt

using debt service repayment schedules that maximized budgetary sav-

ings in those years — debt service payments on the new bonds can be

delayed or paid out of bond proceeds. After this brief two-year dip, debt

service costs have grown steadily and will be higher in future years than

they otherwise would have been. Indeed, the latest projections from the

Division of the Budget indicate that debt service costs will increase by

44 percent in four short years, raising debt service as a percentage of

spending from 4.2 percent to 5.2 percent. This increase reflects not only

the resumption of normal debt service costs following the temporary

savings from these debt restructurings, but also the spate of new

bonding programs enacted in 2006.

“New York relies too much on authorities.” The combination of

voter resistance to large bond issues on the ballot and the relative ease

with which public authorities can be created presents a tempting recipe

for the use of back door borrowing. According to the Budget Division,

of the nearly $4.2 billion in state debt planned for issue in 2006-07, ap-

proximately 95 percent was to be issued by authorities. Critics say the

borrowing by public authorities violates the spirit, if not the letter, of the

state Constitution. The Court of Appeals has upheld the practice,

however.

“The management and oversight of authorities need to be strength-

ened.” Although they have become more common recently, the previ-

ous three criticisms have been heard for many years. But within the past

few years, a renewed concern has been voiced by many observers. In

the wake of corporate accounting scandals and the resulting

Sarbanes-Oxley legislation at the federal level, greater scrutiny has

been directed at the way in which state public authorities operate and

manage their programs and finances.

Critics have cited public authorities for a lack of transparency,

meaning that their activities and finances are not clearly reported to the

public and watchdog groups. They also criticize authority governance

practices, noting that the boards of directors generally do not exercise
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effective and independent control over authority staff or operations. In-

stead, authorities generally follow the wishes of the governor and, to a

lesser extent, the Legislature.

The Office of the State Comptroller conducts audits of public au-

thority operations and reports many instances where authorities do not

follow competitive procurement guidelines. In some cases, authorities

have failed to follow their own internal rules regarding purchasing and

contracting. The scandal involving the New York State Canal Corpora-

tion’s lease of canal-side development rights for a risibly small dollar

amount was one noteworthy example of questionable purchasing and

contracting practices by state authorities.

An early attempt by the state to exercise more oversight of public

authorities was the establishment of the Public Authorities Control

Board (PACB). The PACB was created in 1976 as a response to a finan-

cial crisis at the State Urban Development Corporation. Financial mar-

kets were resisting efforts by certain state authorities to issue

much-needed debt and demanding greater state oversight. The PACB

includes the executive and representatives of the majority in both the

Assembly and Senate (nonvoting members from the minority in both

houses bring the total membership to five). The PACB’s role is very

powerful: The three voting members must approve financing and con-

struction of any project proposed by 10 specified authorities. Because

the vote must be unanimous, the effect is to give the governor and the

leaders of the two houses veto power over any projects undertaken by

the affected agencies. In many ways, however, PACB is quite limited. It

has oversight of only the 10 covered authorities, so many other public

authorities, such as the Port Authority, the MTA, and the Thruway Au-

thority are not subject to PACB control. In addition, many other activi-

ties of the covered authorities, such as contracting, hiring, and

procurement, are also beyond the PACB’s scope. Moreover, limiting

the membership of the PACB to the three parties who also control debt

authorizations for the authorities means that other important and

independent voices are not considered in the board’s deliberations.

Reform Efforts: Recent and Proposed

The growing chorus of calls for reform has resulted in attempts by law-

makers to address the criticisms of both state debt practices and public

authorities. The State Debt Reform Act of 2000 has had little impact
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thus far, and the Public Authorities Accountability Act of 2005 has not

yet received a fair test.

Controlling state debt. The State Debt Reform Act of 2000 was de-

scribed by its primary supporter, Governor Pataki, as a major effort to

rein in state borrowing practices. For the first time, a law was passed

that attempted to control the amount of state debt that was issued, includ-

ing authority debt. The law defined and imposed caps on state-supported

debt outstanding, as expressed as a percentage of state personal income

— the cap increases gradually to four percent of personal income by

2010. In addition, the law caps the amount of debt service (again,

phased in) to five percent of the total (all funds) budget in 2013. Impor-

tantly, the law also required that state-supported debt could be used

only for capital, and not operating, purposes.

But the law suffered from several flaws that have rendered it less ef-

fective than backers had claimed. First, the cap on debt covered only

bonds issued after the passage of the law, and ignored the tens of bil-

lions of dollars of debt already on the books at that time. The cap on

debt may begin to limit debt, but only in future years. Second, the law

does nothing about the state’s ability to use authorities to issue debt

(versus voter-approved debt issued directly by the state itself). Finally,

the language of the law did not prevent the state from establishing an

authority to issue tobacco securitization bonds several years later,

which generated more than $4.2 billion in bond moneys for the state,

and was backed by a pledge of future revenues the state would have re-

ceived from the tobacco settlement. There is no question that New York

State faced desperate fiscal challenges after 9/11. With massive revenue

shortfalls, other states joined New York in borrowing to close budget

gaps. However, the ease with which the debt cap was evaded calls into

question its effectiveness.

Not surprisingly, proposals for more reforms keep coming. The state

comptroller, the governor, and watchdog groups like the Citizens Bud-

get Commission have advanced plans to impose greater discipline over

state debt. Most plans would impose some limit on all debt issued

where the state pays or could pay debt service; allow more flexibility in

seeking voter approval of state debt; consolidate and streamline debt

programs; establish some debt oversight body; and impose stricter

guidelines on authorities.

“Reining in” the authorities. Drawing upon the recommendations

of the Commission on Public Authority Reform, and previous
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proposals offered by many state officials, the state enacted the Public

Authorities Accountability Act of 2005. The law seeks to improve the

oversight of operations within each authority and by statewide entities. It

requires that each authority appoint board committees responsible for

governance and audit functions, two committees generally deemed cru-

cial to ensuring that the board performs its oversight responsibilities dili-

gently. In addition, authorities are required to provide more detailed

reporting of debt matters. To enhance state oversight of the authorities,

the new law establishes an Authority Budget Office and codifies in law

the Office of the State Inspector General.

The commission has already proposed legislation to strengthen the

provisions of the act by expanding reporting and accounting require-

ments, and mandating that if the authority issues debt that it also estab-

lish a finance committee. The proposal would also require that

members of authority finance and audit committees possess appropriate

experience and knowledge.

The prospects for further and more meaningful reform of state debt

practices and public authorities are far from certain, especially as most

of the sweeping reforms require voter approval of amendments to the

Constitution. New York State’s appetite for, and reliance on, public au-

thority debt is considerable. Backdoor borrowing is used to a great ex-

tent, not only for essential capital purposes, but also for dispensing

largess to local communities, and for operating budget relief. Critics of

Albany’s budgetary and legislative practices point out that in 2006,

even in the face of growing criticism of state debt and authorities, the

Legislature established several new authority bonding initiatives, in-

cluding a new $2.6 billion Dormitory Authority program to fund school

construction projects. Continuing a recent trend, the legislation pro-

vides that the authority will distribute the borrowed funds directly to

school districts, in the words of the Office of the State Comptroller,

“…bypassing the state’s central accounting system and pre-audit

process.”

Fifty years after state leaders identified significant problems with

public authorities, the reform movement still has its work cut out for it.

As noted in Chapter Two, changing the rules — in this case, the laws

and regulations governing authorities — is one of the ways to approach

reform. Other approaches involve people and policies. Governor-elect

Spitzer has promised to appoint highly qualified leaders to state author-

ities, refrain from inappropriate use of debt, and otherwise raise stan-

dards of accountability and efficiency in the authorities.
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Chapter Twelve

HEALTH AND

MENTAL HYGIENE

If you have good health, the saying goes, you have everything. For

society itself, as with individuals, nothing is more important than

preventing illness and addressing health problems as quickly and

effectively as possible. It’s not surprising, then, that by at least one

Key points:

� Providing health care is New York State’s single

largest priority, if total spending is the measure.

� The state’s Medicaid program is the most costly in the

nation, and there is evidence that substantial amounts

of money are not used effectively; elected officials are

studying major restructuring of the health-care sys-

tem in hopes of reducing costs and improving care.

� Medicaid has played a key role in expansion of ser-

vices for the developmentally disabled and, to a lesser

extent, individuals with mental illness.



measure — dollars spent — providing health care and protecting public

health is New York State’s single highest priority. In 2004-05, state

government’s spending on Medicaid and other health programs totaled

more than $38.6 billion, or $2,008 for every resident, according to the

Office of the State Comptroller.1 That amount, including both the

state’s own tax dollars and federal funds, was 31 percent more than

spending in the second-biggest program area, education.

Government’s role in protecting health in the Empire State began

before the Civil War, with the development of sanitary inspections to

reduce the spread of smallpox, typhus, and other infectious diseases. At

the start of the 21st century, overseeing such activities remained a criti-

cally important function of the state Health Department.

In the modern era, though, state government does even more to pay

for and provide health care and health-insurance coverage. The biggest

single program in this area (and the largest cost center anywhere in state

government) is Medicaid, for which nearly 4.2 million New Yorkers

were eligible in 2006. These individuals — 1.5 million more than those

eligible for Medicaid five years earlier — counted on the tax-

payer-funded program to pay their bills for nursing home and other in-

stitutional care, as well as for hospital treatment, doctor visits, and other

health care.

State government also supplements the federal nutrition program for

Women, Infants and Children (WIC). The state helps senior citizens

who do not qualify for other government assistance to pay for prescrip-

tion drugs through the Elderly Pharmaceutical Insurance Coverage pro-

gram. It sponsors television and other advertisements against smoking.

And in the 2006-07 fiscal year, according to the Division of the Budget,

New York State planned to spend $3.4 billion on AIDS patients and

programs alone. The Health Department also provides direct care to pa-

tients through institutions such as the Helen Hayes Hospital in

Rockland County, and the New York State Veterans Home in Chenango

County.

New York is unusual in centralizing these varied responsibilities in a

single agency, the Health Department. Medicaid, public health, over-

sight of health facilities, and financing of such facilities are each major

concerns that many states locate in separate departments.
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The Health Department administers and enforces the Public Health

Law and the state Sanitary Code. It has regulatory authority over all

health-care facilities and general supervision of all local health authori-

ties. It provides aid for public-health work conducted by counties and

cities, and administers federal dollars allotted for health work under the

Social Security Act and other programs.

The department is administered by the commissioner of health, who

must be a physician with at least 10 years of experience and possess

“skill and experience in public health duties and sanitary science.” The

commissioner is appointed by the governor with the advice and consent

of the Senate. Given the wide-ranging powers of the Health Depart-

ment, the commissioner is one of the most influential public-health offi-

cials in the nation. Commissioner Antonia Novello, appointed to the

position in 1999 by Governor Pataki, had previously served three years

as U.S. surgeon general.

State government’s work of providing and overseeing health care

extends beyond the Health Department. The Department of Mental Hy-

giene — operating through three independent agencies that deal with

mental health, mental retardation/developmental disabilities, and alco-

holism/substance abuse — provides and supervises services for hun-

dreds of thousands of New Yorkers. This chapter examines the state’s

broad portfolio of involvement in general health issues as well as those

related to mental health.

A Multi-Tiered System

All these activities to promote both physical and mental health in the

Empire State involve the federal and/or local governments as well as

the state. Federal taxes support half the cost of New York’s Medicaid

program and provide some funding for many other health-related ef-

forts. Local governments — counties and New York City — also bear

some of the cost of Medicaid. Counties and many municipalities are

also deeply involved in public-health and mental-health efforts.

The federalist nature of government in the United States has impor-

tant implications for publicly funded health care. Like other states, New

York must follow certain rules established by Congress and federal

agencies to the extent that it seeks financial assistance from Washing-

ton. For example, state officials continually make decisions regarding

Medicaid programs and policies based on drawing down maximum
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federal matching funds, including not only routine health care for the

poor and long-term care for the elderly but institutional care for individ-

uals with mental disabilities. At the same time, leaders in Albany make

decisions about how much of a given program’s cost to impose on local

governments.

Dividing costs among three levels of government has allowed these

programs to grow far beyond the scope that state government alone

could afford. Medicaid, for instance, is far more expansive in New York

than in other states in part because Governor Rockefeller designed the

program to include substantial financing at the local level, from New

York City and counties elsewhere in the state. With three major levels of

decision making, public-health programs also have greater opportunity

for innovation. The federal government drove creation of Medicaid in

the 1960s; states led the way into Medicaid managed care in the 1990s.

Addressing public-health problems such as the West Nile virus out-

break in the New York City area in 1999 demands the expertise and var-

ied powers of federal, state, and local officials.

Where It Began: Public Health

As with building roads, providing education, and most other public un-

dertakings, government’s interest in health began at the local level. The

political decisions that expanded public-health efforts at the state level

occurred because of the work of private individuals and organizations,

as well as elected and appointed officials in both state and local

government.

In 1795, the governor asked the state medical society to investigate an

epidemic then prevailing in parts of New York City. A report issued the

following year recommended improvements in environmental sanita-

tion, including addressing “the accumulation of filth in the streets,” clear-

ing obstructed water mains, draining low-lying areas, improving dock

and river shores to prevent the collection of refuse, and reducing air pol-

lution by slaughterhouses and soap factories. “Effective implementation

of these proposals was not possible, however, so long as there was no

permanent health organization in the municipal government.”2
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Additional impetus for creating such an agency came three years

later, when an epidemic of yellow fever in New York City killed 1,600

residents. State legislation soon gave the city authority to pass its own

health laws, and a city health inspector was appointed in March 1804.

By the 1830s, the city had both a health officer, appointed by the state

and responsible for applying quarantine laws at the port; and a resident

physician, a municipal official whose job was to monitor and discover

cases of communicable disease. The posts were often filled based on

political considerations, and authority was divided among those two

positions as well as an advisory Board of Health. State government’s

earliest role in provision of health care included building and operating

tuberculosis hospitals in the early 19th century.

High levels of immigration and an investigation of health conditions

by the state Senate in the middle of the century helped lead to formation

of the Citizens Association, an activist organization that included a

number of New York City’s prominent physicians. In 1864, the associa-

tion enlisted young doctors to conduct a sanitary survey of the city. The

survey’s findings aroused widespread public interest, and the physi-

cians enlisted the aid of ministers and other community leaders; eventu-

ally, the matter became a significant political issue. In 1866, a new law

established a powerful Metropolitan Board of Health. The statute was

the first in the nation to create a strong governmental authority for mon-

itoring and enforcing sanitary conditions; even England and France,

which had pioneered public-health efforts in the Western world, were

not far ahead. Similar laws in other large cities and states soon

followed.

New York City’s longstanding status as a center of world-class hos-

pitals began when the second hospital in the United States, New York

Hospital, opened in 1791 (the first was in Philadelphia, 40 years ear-

lier). By 1825, another general hospital and the first specialty institu-

tion — an eye and ear infirmary — had opened in the city as well.

State Government’s Growing Involvement

Responding to concerns around the state that echoed those in New York

City, Governor Hamilton Fish and the Legislature began in 1850 to re-

quire every city and incorporated village to appoint a board of health

and a health officer. An 1880 review by the state Board of Health found

that most localities had failed to comply, but more counties began
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health-related programs in ensuing decades. In 1921, the Legislature

authorized county governments to form health districts and created

matching grants for building hospitals and providing nursing and other

health services.3

In the decades just before and after the start of the 20th century, pub-

lic health made huge gains across the country. Local efforts in New

York City and elsewhere in the state often helped spawn worldwide ad-

vances. “Milk stations” that provided clean cow’s milk to mothers who

could not feed their babies were developed in New York City and Roch-

ester. Children in New York City schools were the first to benefit

broadly from school nurses, medical inspectors, and subsidized

lunches. The first public-health nursing associations, forerunners of

visiting nurse associations, were organized in Buffalo in 1885.

In 1929, the Legislature required local welfare districts to provide

medical care to those receiving relief and to otherwise self-supporting

persons who could not afford needed care. “Local governments paid all

medical costs for needy persons and received reimbursement from the

state for all except inpatient hospital care.”4

Education of the public concerning how to stay healthy became a

government function after both the New York City and New York State

health departments created special bureaus for that purpose in 1914;

dozens of other states and municipalities followed suit over the next

two decades. The state agency was also the first, along with the Massa-

chusetts Health Department, to employ nutritionists, in 1917.

Today, public-service messages on television and radio that inform

Americans about the dangers of smoking and provide other health-re-

lated messages are commonplace. The first state agency in the country

to broadcast regular health programs was New York’s Health Depart-

ment, which began in 1922 with a talk on “Keeping Well” over WGY in

Schenectady.

The department’s mission of informing the public about health mat-

ters is broader now than ever. The public-health agenda originally fo-

cused on keeping individuals safe from environmental pathogens and

diseases such as typhus and diphtheria. Today, the agenda includes
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encouraging New Yorkers to reduce or avoid the use of tobacco, early

or “unsafe” sexual activity, and abuse of alcohol and drugs.

For half a century or more, the public-health mission of the Health

Department was largely taken for granted. New Yorkers, like other

Americans, assumed that water supplies would be pure, individual

cases of life-threatening diseases would be rare and isolated, and public

sources of food would be hygienically clean. Yet, new threats continu-

ally challenge the department to ensure these outcomes, as became

clear in the summer of 1999 and again in September 2001. In 2006,

Commissioner Novello unveiled a comprehensive Pandemic Influenza

Plan to help protect state residents in the event of a worldwide

epidemic.

A Broad Range of Powers

By the middle of the 20th century, state government’s responsibility to

protect public health was deemed so important that elected governors

and legislatures had granted sweeping powers to the Health Depart-

ment, its associated Public Health Council, and local health officers and

boards of health. For instance, any individual who willfully violates the

Public Health Law or any state or local health regulation may be pun-

ished by up to a year in jail for each offense.5 The commissioner of

health has the power to compel witnesses to appear and testify “in any

matter or proceeding before him.” Other powers include the ability to

annul or change an order or regulation of a local health board when, in

the commissioner’s judgement, the matter may affect public health

beyond that locality.

The Public Health Council consists of 15 members, including the

commissioner; the other members are appointed by the governor to

six-year terms with the consent of the Senate. The council advises the

commissioner and establishes the state Sanitary Code. The code in-

cludes a wide range of sanitary regulations that automatically supersede

any conflicting local laws. The council regulates cleanliness standards

for hospitals and laboratories, designates communicable diseases that

physicians must report to the department, prescribes the qualifications

of both state and local health officials, requires bacteriological testing

of bottled water sold in the state, and sets requirements for emergency
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Public Health: What Was Old Is New Again

In late summer 1999, much of metropolitan New York was frightened by a

public-health threat unlike any seen in decades. The West Nile virus, never

before reported in the Western Hemisphere, was identified as the cause of

seven deaths in the region from encephalitis, an inflammation of the brain.

More than 50 other individuals contracted the disease but survived.

Once the West Nile threat was identified, staff of the state departments

of Health, Agriculture and Markets, and Environmental Conservation

worked with experts from the New York City departments of Health and

Environmental Protection, local agencies from other counties in the down-

state area, the federal Centers for Disease Control, Cornell and Fordham

universities, and other private organizations to develop a response. Under

the state Public Health Law, the Health Department has chief responsibil-

ity for addressing outbreaks of disease. Given the nature of the threat, ex-

isting programs and resources were not enough; a major new action plan

had to be developed and implemented.

West Nile virus is transmitted by mosquitoes that feed on both humans

and birds. To reduce the threat of infection, the Health Department and other

agencies developed four approaches: educating the public, reducing habitat

for mosquito larvae, killing larvae once hatched, and controlling mosquitoes

that reach adulthood. Each approach entails a number of permutations. Edu-

cation, for instance, ranges from teaching homeowners to eliminate standing

water, to communicating techniques for avoiding mosquito bites, to updat-

ing health-care providers on the spread of the disease. Actions taken only if

absolutely necessary include aerial spraying of insecticides after careful con-

sideration of potential risks to humans. In the summer of 1999, spraying was

conducted in several areas of the metropolitan region over a period of

weeks. It was repeated in 2000, when another two individuals died from the

virus, and in 2001. Cases of the virus in humans declined in the years there-

after; in 2006, only a few nonfatal cases were identified statewide.

The West Nile virus represented the return of infectious-disease

threats similar to those that had started the public-health movement two

centuries earlier. In its summary of the plan to battle the virus, the state

Health Department stated: “This new infrastructure and communica-

tion network will form a cohesive multiagency approach to respond to

other similar disease events. Even if West Nile virus does not recur in

the northeast, there are other disease agents that pose threats to our gen-

eral welfare and may require the very expertise developed as a result of

this wakeup call for public health.”



medical services at large public functions. The council’s duties also in-

clude prescribing health and safety standards for children’s camps, ho-

tels, and motels.

The state’s Public Health Law creates legal authority for local

boards of health in counties, cities, towns, and villages. Outside New

York City, the most important are typically county Boards of Health,

appointed by the local legislature or board of supervisors.

Regulating and Providing Health Care

In recent decades, state government has taken on a major role in provid-

ing health care and health insurance, and a larger role in regulating pri-

vate-sector activities in both areas.

Private health-insurance coverage first became common in the United

States during World War II, when many employers began providing it as

an alternative to wage increases that were limited by the federal govern-

ment. As medical costs rose after the war, employer-provided health cov-

erage became the means by which most Americans pay for medical care.

Some voices in New York and elsewhere were calling for a broad

program of publicly funded health care by 1920. In 1950, President

Truman and Congress provided the first federal participation in financ-

ing of state payments made to doctors and other medical providers for

treatment of welfare recipients. Fifteen years later, Medicaid — a much

more comprehensive program of financing health care for the poor —

was established as part of President Johnson’s “Great Society” expan-

sion of government programs. At the same time, Congress and the pres-

ident created Medicare to pay for medical care for the elderly (with

similar names, the two programs are often confused). Medicare remains

strictly a federal program. From the outset, though, Medicaid was a re-

sponsibility of both Washington and the states (and, in New York, local

governments as well).

In 2004, some two-thirds of all New Yorkers — 12.8 million —

were covered by private health insurance for at least part of the year, ac-

cording to the Census Bureau. The great majority of those, 11.6 million,

had employer-based coverage. In addition to the private coverage,

some 3.3 million state residents were covered by Medicaid, while 2.7

million had Medicare (some individuals were covered by both pro-

grams, and/or had private coverage as well). Some 2.6 million New
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Yorkers lacked health coverage for at least part of the year. They typi-

cally received relatively little primary or preventive medical care, in-

stead visiting a hospital or seeing a doctor only when absolutely

necessary.

Medicaid

To those who admire it, the scope of state government in New York re-

flects a clear-eyed recognition of social problems and an appropriate re-

sponse to them, with the level of public support that a relatively wealthy

economy can provide. To its detractors, government in the Empire State

is enormously expensive, providing more services, and paying more on

a unit basis for them, than do most other states. New York’s Medicaid

program exemplifies the factors that draw praise as well as those that

are sometimes criticized.

Medicaid has traditionally been thought of as two programs. First, it

provides health care for low-income families and individuals, including

those on welfare and numerous others who do not collect cash benefits

because they are employed or for other reasons. Second, the program

pays the bills for elderly and disabled individuals who meet certain in-

come and asset guidelines and need long-term care in nursing homes,

other institutions, or at home. Over the last 20 years or so, Medicaid has

taken on a third major role, financing much of the state’s long-term care

for those who are mentally ill or developmentally disabled.

Early discussion of a broad program of public health care in New

York began in 1920, when Health Commissioner Hermann Biggs pro-

posed a network of local health centers that could include hospitals,

clinics for tuberculosis and other specific diseases, laboratories, and

public-health nursing. The centers would provide annual physicals and

regular medical care at an affordable cost, and at no charge for those

who could not afford to pay. State aid would cover half the cost of build-

ings, treatment of indigent patients, and certain other expenses. “While

a large number of community organizations supported these proposals,

the Sage-Machold bill, which embodied this health center program,

was defeated in the New York State Legislature. The whole idea was far

ahead of public opinion, and especially of opinion in the New York

medical profession.”6
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As mentioned above, state legislation in 1929 required localities to

provide medical care for those on welfare. In 1955, the mandate was ex-

panded to require comprehensive health care, from physical exams to

vision care and lab services. Within months of the federal government’s

creation of Medicaid a decade later, Governor Rockefeller and the Leg-

islature created New York’s version of the program. Rockefeller sent a

special message to the Legislature urging that the state not lose the

chance for millions of dollars in federal assistance for such an important

purpose. The Senate and Assembly approved the program in 1966.

From early in its history, New York’s Medicaid program has sought

to balance the effort to provide a wide range of services with the need to

remain affordable. Less than two years after pushing the program into

creation, Rockefeller was asking the Legislature to scale it back be-

cause of the cost to both the state and local governments.

The former Department of Social Services (DSS) administered

Medicaid for more than two decades, as Governor Rockefeller main-

tained that the agency providing the funding should not be the same as

that determining the standards it should meet (Health). Governor Pataki

initiated consolidation of the entire program in the Health Department

in 1998 as part of a broad restructuring that eliminated DSS.

Expanding Services, and Growing Costs

Despite continual concern over costs, Medicaid grew by leaps and

bounds — sometimes driven by federal expansion, often by state lead-

ers. A quarter-century after its creation, New York’s Medicaid program

covered more than 3 million individuals — one in every six state resi-

dents — in the early 1990s. Coverage declined slightly, to some 2.8 mil-

lion, later in the decade. After the September 11, 2001, terrorist attacks,

Governor Pataki and the Legislature eased restrictions on Medicaid ap-

plications. Those steps, and an economic downturn that reduced em-

ployment statewide, resulted in a sharp increase in enrollment. In 2002,

the Health Department reported a jump to 3.4 million individuals eligi-

ble for Medicaid; the 2005 figure was 4.2 million. (Many of those eligi-

ble for coverage do not obtain services in a given period; the average

number of actual beneficiaries in 2005 was around 3.3 million.)

The federal government pays half the cost in New York (based on

average incomes in each state, it pays a higher percentage — up to 83

percent — in most of the rest of the country). State government pays
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about 35 percent of the total, while localities — New York City and

county governments elsewhere in the state — cover on average about

15 percent of the total (or 30 percent of the nonfederal share). The divi-

sion of costs between Albany and localities varies depending on the

type of care. The state pays more than 80 percent of nonfederal costs for

nursing home and other long-term care, and 50 percent for most other

types of care. Because long-term care represents a higher proportion of

local costs outside New York City, state government pays a higher share

of overall Medicaid costs in other counties than it does in the city.

The state has gradually assumed a higher proportion of the

nonfederal cost of Medicaid since 1980, when those expenditures were

split evenly between Albany and localities. By 1990, the state share had

risen to 63.5 percent; as of 1998, it was 67.8 percent. Growth in the

overall cost of the program, though, produced sharply rising costs for

state government, New York City, and county governments alike.7

For state government after the recent turn of the century, Medicaid

represented a complex combination of elements. From a pure budgetary

standpoint, the program was known as the 800-pound gorilla: spending

totaled more than $46 billion in 2006, a third more than that in much

larger California. (That figure includes local spending not reflected in

the Office of the State Comptroller data cited at the beginning of this

chapter.) Following on the actions of its founder, every governor since

the program’s inception has called for changes to reduce its cost — and

sponsored expansion of its services.

In addition to services required by the federal government, New

York’s program offers almost all services that Washington makes op-

tional for states. Governor Cuomo, in his budget message for 1990-91,

observed that he and the Legislature had expanded the program in each

of the two previous years, making more than a quarter-million individu-

als newly eligible. He called for further expansion, providing new

health insurance for an estimated 136,000 children. At the same time,

Governor Cuomo said, “We must, however, continue our efforts to con-

trol the rapid increase in Medicaid expenditures.” He proposed a series

of cost-saving measures, including cuts in provider reimbursement

rates as well as “intensified audits, detection of fraud and abuse, and en-

hanced controls over Medicaid payments.”8 Governor Pataki, too,
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called for reducing costs and initiated major expansion of the program.

As a candidate for governor in 2006, Eliot Spitzer promised to take both

steps, as well.

Despite its cost, the program has, in some ways, been a fiscal boon to

Albany. Throughout the late 1980s and 1990s, sharp-eyed analysts in

the Budget Division and state agencies continually found new ways to

shift existing services into Medicaid and thereby draw significant

amounts of new federal funding for programs that had been totally

state-funded.

Medicaid poses contradictions from the public-health perspective,

as well. Clearly, it is a godsend to uncounted New Yorkers who might

otherwise go without medical care, or who might obtain hospital care

only after health problems had advanced to an emergency nature. Yet

the program has long been harshly criticized for its perceived failure to

encourage preventive and primary care; the shift to managed care in re-

cent years is partly an effort to pursue those approaches more widely.

And despite repeated expansion of Medicaid and other health-care pro-

grams, the number of Empire State residents with no health insurance

remains in the millions. The fees included in private health-insurance

policies to help pay for Medicaid are one reason that private coverage is

more expensive in New York than in most other states — which in turn

discourages some employers and individuals from purchasing health

coverage.

As in other states, Medicaid is New York’s largest social welfare

program, far larger than cash-based welfare programs. Yet a substantial

share of its costs go to pay the nursing-home bills of individuals who

have used gifts and trusts to distribute assets to family members,

thereby establishing eligibility for support from the government. Many

of the taxpayers who contribute to that public support are less wealthy

than those receiving the benefits.9 The medical-care portion of

Medicaid represents a majority of recipients, but long-term care makes

up a larger share of the overall cost because each individual case is far

more expensive.

All told, New York’s expenditures on Medicaid are by far the high-

est in the country. In 2005, according to federal data, New York’s $43.4

billion spending represented 14.3 percent of the total for all the states —
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a proportion that was more than double the Empire State’s share of the

nationwide population.10

A study by the Citizens Budget Commission, a private think tank in

New York City, found that as a share of the total population, the number

of Medicaid beneficiaries in New York was about 20 percent above the

national average. As a share of the poverty population, the state’s

Medicaid caseload was about 12 percent above the national average.

Most of the relatively high spending in New York was due to high costs

per beneficiary, the commission found. The discrepancy was signifi-

cant for spending on both acute-care services and for long-term care,

but the gap was more pronounced for the latter. New York spending per

beneficiary was 58 percent above the national average for acute care,

and 168 percent above the average for long-term care.11

Political Support

Medicaid is especially important — for reasons of human services, eco-

nomics, and politics — in New York City. Medicaid expenditures there

totaled more than 64 percent of all those statewide in 2004, while the

city’s population accounted for roughly 42 percent of the state’s total.

That demographic picture has generally meant that legislators from the

city have been more likely to support expanding it — or, in difficult

budget years, to oppose cutbacks — than members from the suburbs or

upstate. The Assembly, controlled by Democrats since 1974, has been a

consistently strong supporter of Medicaid during that time because a

majority of its Democrat members have represented the city.

The Assembly majority initiated the expansion of Medicaid known

as Family Health Plus in 1999. Leaders of hospital-worker unions and

the hospital industry persuaded both Governor Pataki and the Republi-

can Senate majority to join in enacting the program expansion. The new

program was made possible, in part, by settlement of a national lawsuit

that states brought against major tobacco companies, resulting in a

commitment of roughly $1 billion a year to New York. The Family

Health Plus legislation also included a 55-cent increase in the cigarette

tax. The most powerful political push for the legislation came from
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Local 1199 of the Service Employees International Union, which had

raised millions of dollars from member dues to be set aside for political

advertising. The 1999 legislation also included an agreement that there

would be no reductions in Medicaid reimbursement for hospitals at

least until 2003, after the next statewide elections. After persuading

Governor Pataki and the Legislature to approve another major increase

in health care funding in 2002, the head of Local 1199, Dennis Rivera,

was widely regarded as the most influential lobbyist in Albany.

Hospital Funding and Long-Term Care

As a result of the creation of Medicare and Medicaid, “vast amounts of

new dollars were being forced into the health system without adequate

controls over costs or third-party reimbursement rates,”12 and market

forces were unable to serve their normal function of regulating costs.

The result was sharp inflation in health-care costs.

Starting in the mid-1960s, concern over high and rising hospital costs

prompted state leaders to enact regulations on construction of new health

facilities and price controls on hospital bills paid by Medicaid and Blue

Cross. In 1983, the Health Department was assigned to decide how much

hospitals in each region of the state could charge private insurers,

Medicaid and Blue Cross for each of several hundred types of services,

from various types of surgery to laboratory tests. The rate-setting, known

as the New York Prospective Hospital Reimbursement Method

(NYPHRM), appeared to have some success, with some studies show-

ing that hospital costs in New York rose less rapidly in ensuing years

than in many other states. By the 1990s, however, private hospitals, as

well as many employers and insurers, were complaining that the state’s

price controls did not allow them the freedom to negotiate rates and

forced retention of an oversupply of hospital beds. The private hospitals

feared increasing competition from for-profit managed-care plans,

while employers and insurers who paid hospital bills saw negotiated

rates as a path to restraint in rising health-care costs.

In 1996, Governor Pataki and the Legislature repealed NYPHRM

and allowed most non-Medicaid payors of hospital bills to negotiate
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rates with hospitals. The goal was to increase competition among hospi-

tals and thereby encourage efficiency. Besides affecting the hospital

rates charged to private payors — and thus the cost of health insurance

in the state — NYPHRM determined how much the state itself would

pay hospitals for services to Medicaid patients. The 1996 reform act in-

cluded a number of cost-containment measures, while successor legis-

lation in December 1999 included significant increases in state funding

for hospitals.

The state retains substantial regulatory control over construction of

hospitals and other health-care facilities. The department’s Hospital

Review and Planning Council reviews applications for the establish-

ment of new health care entities and applications for construction or

modification of existing medical facilities, acquisition of major medical

equipment, change in ownership, or addition of services.

Major Changes Coming for

Hospitals and Nursing Homes

For two decades or more, state Health Department officials have diag-

nosed New York’s hospital system as too big. During that period, some

hospitals closed and others reorganized to provide other forms of care.

Yet, by most measures, New York’s infrastructure of health-care facili-

ties remained significantly larger and more expensive than those in

other states. As of 2003, the number of hospital beds in New York was

some 21 percent higher than the national average, after adjusting for

population. Hospitalization rates, and the average length of stays in

hospitals, are longer than average in New York. While the state spends

more than $3 billion a year on programs intended to help older and dis-

abled residents stay out of institutions, the proportion of residents living

in nursing homes is higher in New York than most states, as well.

In 2005, Governor Pataki proposed the most comprehensive effort

yet to restructure the state’s system of acute- and long-term care. Legis-

lation approved as part of that year’s budget gave the Commission on

Health Care Facilities in the 21st Century more than a year to “examine

the needs and capacities of the health care system and make recommen-

dations to right-size hospitals and nursing homes.”13 With the approach
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of its December 2006 reporting date (after statewide and legislative

elections), some hospital executives who opposed likely recommenda-

tions worked to build public opposition, arguing that reducing hospital

capacity would harm New Yorkers’ health care.14 The commission,

chaired by former state official Stephen Berger, issued an interim report

in February 2006 that included these findings:

In the past two decades, much has changed in healthcare, especially in

the areas of financing, clinical care, information technology, and deliv-

ery mechanisms. Yet today, New York is struggling to maintain a 20th

century institutional structure in the face of mounting costs, excess ca-

pacity, and unmet need for community based alternatives. The existing

institutional infrastructure is neither affordable nor flexible. The fiscal

instability facing New York’s health care providers threatens the avail-

ability of important safety-net and public good functions. Today’s real-

ity demands a realignment of resources and a reinvestment strategy.15

The commission was expected to recommend major industry

changes — closing of some institutions, and perhaps expansion or rede-

velopment of others — in each region of the state. The legislation creat-

ing the commission gave the governor and the Legislature the month of

December 2006 to consider rejecting its proposals. Absent such rejec-

tion, the law empowered the state health commissioner — with that of-

fice’s broad powers over the health-care system — to put the

commission’s recommendations into effect.

During the 2006 gubernatorial campaign, both Eliot Spitzer and

John Faso make supportive comments about the work of the Berger

Commission. Its report was expected to play a key role in defining

health-care policy in 2007 and beyond.

Medicaid Managed Care

Like Medicaid across the country, New York’s program historically re-

lied on emergency rooms and hospitals to provide a significant amount

of routine care. Often, patients would see a different doctor each time
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they sought treatment; there was little ongoing review of patients’

health status. Those problems were exacerbated by low physician fees,

which kept most doctors from accepting Medicaid patients. To promote

preventive and primary care, and in hopes of reducing the growth in

costs, state leaders started moving some recipients into managed care in

the mid-1990s. In 1997, the federal government approved the state’s re-

quest for permission to enroll 2.2 million recipients, on a mandatory ba-

sis, into managed care over several years. Most other states moved into

managed care more quickly; as of 1997, one study found, a majority of

states had enrolled more than half of all recipients in the new type of

program, while the proportion in New York was less than one-third. As

of September 2006, some 2 million New Yorkers were enrolled

statewide.

The nationwide popularity of managed care “has been driven both

by a desire to save money on Medicaid and by the potential of managed

care to enhance the accountability of the health care system in ways that

were not possible under the fee-for-service system,” a Rockefeller In-

stitute of Government study explained. “Care under the fee-for-service

system is provided by a host of independent providers and reimbursed

one service at a time. There is no single entity that can be held responsi-

ble for the care provided to clients and little opportunity for states to in-

fluence the way care is delivered to Medicaid clients or establish

standards for the appropriateness or quality of care. Managed care, by

contrast, creates one organization — a health maintenance organization

(HMO) or something similar — that accepts a single payment for the

entire range of services to each Medicaid client. This organization can,

at least in theory, be held responsible for the entire range of health care

received by its enrollees, and be sanctioned in various ways if it fails to

comply with specified standards of care.”16

Within several years of its start, the managed-care program was

meeting at least some of its goals. Use of primary care increased while

emergency room visits and total inpatient days in hospitals declined, ac-

cording to the Health Department.

The movement toward managed care in Medicaid occurred at the

same time as similar shifts among private insurance plans provided by

employers, and in the federal Medicare program for senior citizens. In
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response, the Health Department created measurements for analyzing

management and performance by managed-care plans. The Quality As-

surance Reporting Requirements track key indicators such as rates of

immunization, lead screening, well-child visits and diabetes testing

statewide as well as for individual managed-care plans.

As a result of 2005 legislation, the Health Department began a num-

ber of demonstration programs in disease management — a broad regi-

men of care for individuals whose treatment is especially costly

because of they suffer from advanced chronic illnesses or from a variety

of health problems. The demonstration programs were intended to test

how much savings could be obtained from the relatively small number

of Medicaid recipients who generate a disproportionately large share of

overall costs.

Expanding Health Coverage

The program expansions that have generally characterized New York’s

publicly funded health insurance programs continued in the 1990s. At

Governor Cuomo’s initiative, the Legislature enacted the Child Health

Plus program to provide health insurance for children whose families

were not poor enough to qualify for Medicaid. The new program was

expected to be cost-effective because health insurance for children is

relatively inexpensive. The program became a model for the national

State Children’s Health Insurance Program enacted by President

Clinton and Congress in 1997. Expanded in 1996 and 1998, Child

Health Plus came to cover individuals up to age 19 in families earning

up to 2.5 times the federal poverty level. The program pays for hospital

care, doctor visits, x-rays and other lab tests, prescription drugs, dental

and vision care, speech therapy, and other services.

Family Health Plus, enacted in 1999, was designed to build on the

Child Health Plus program to provide a broad range of health services,

including doctor visits, prescription drugs, and dental care. The pro-

gram is aimed at lower-income, working adults aged 19 through 64 who

do not have coverage through their employers, yet have an income high

enough to disqualify them for other public programs. Another program

created in 2000, Healthy NY, provides additional health-insurance op-

tions for individuals and for small businesses that do not already

provide coverage for employees.
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Recent Developments:

Addressing Local Costs and Fraud

As noted in Chapter Two, the increasing impact of Medicaid on property

taxes across the state drove county executives and others to demand ac-

tion by the Legislature starting in 2003. In 2005, Governor Pataki and

legislators committed the state to paying a larger share of future cost in-

creases. Albany has also taken over the cost of Family Health Plus, the

program approved in 2001 to cover working adults with lower incomes.

The shift in funding for both programs will ease fiscal concerns for coun-

ties and New York City, but add to the state’s own fiscal challenges in

coming years — some $3 billion as of the 2009 fiscal year.

State leaders have long recognized the potential for fraud in

Medicaid, given the large number of patients served and the decentral-

ized nature of a health-care system that includes a wide variety of institu-

tions and care providers. The Legislature created a special bureau in the

attorney general’s office to prosecute Medicaid fraud in the mid-1970s.

In mid-2005, though, The New York Times reported that such fraud was

costing taxpayers billions of dollars a year due to lack of oversight from

state officials.17 The newspaper’s investigation showed that unscrupu-

lous physicians and other health-care providers were able to bill

Medicaid for numerous services on the same day. Consumers were able

to obtain multiple prescriptions from different doctors, and sell the tax-

payer-financed drugs on the black market. The newspaper’s reporters

found much of their information by using computer software to look for

irregularities in the state’s data on Medicaid reimbursements. In 2006, a

report by the inspector general of the federal Department of Health and

Human Services confirmed the newspaper’s findings that state leaders

were not doing enough to prevent fraud and abuse.

After extensive press coverage, elected officials and candidates for

office traded criticisms over the state’s failure to prevent such

large-scale fraud. One factor may have been the 1995 consolidation of

the Medicaid program into the Health Department. Before that restruc-

turing, utilization-review specialists in the former Department of Social

Services were charged with analyzing reimbursements to hospitals,

doctors, and other providers to seek out potential abuse. Once those
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positions were shifted to the Health Department, some employees per-

ceived that the different organizational culture in the new agency dis-

couraged critical oversight of such expenditures. Clearly, no one in

state government — at the Health Department or elsewhere — had been

charged with managing the overall Medicaid program effectively.

The 2006 legislative session ended with agreement to create a new

Medicaid inspector general, with additional powers to investigate and

prosecute fraud.

Regulating Health Care

The Health Department regulates hospitals, nursing homes, and other

health facilities across the state. Its oversight duties include setting

standards for personnel, cleanliness, and patient nutrition, and conduct-

ing regular inspections to ensure adherence to these standards. Institu-

tions that fail to meet the standards are subject to citations, fines, or

revocation of an operating certificate. When local newspapers pay at-

tention to state reviews of nursing homes and other institutions, public-

ity can provide a powerful impetus for improvement. Department staff

located in regional offices perform most public health monitoring and

oversee the activities of county health departments.

As in many other aspects of health care, New York’s private sector

was a leader in the early development of managed care. The Health In-

surance Plan of Greater New York began operating in 1947 as one of the

nation’s first prepaid group plans offering comprehensive health ser-

vices — the forerunner of today’s health maintenance organizations

and other managed-care plans.

By the mid-1990s, most employers — private and public — were

using managed care for at least some of their health coverage, in an ef-

fort to contain costs while promoting primary and preventive care. In

response to efforts to restrain cost increases, doctors and some con-

sumer advocates complained that health-maintenance organizations

were limiting patients’ choices. In 1996, Governor Pataki and the Leg-

islature created a “Bill of Rights” requiring that certain information be

made available to patients and guaranteeing that insurers would not

limit the ability of providers to discuss treatment options with patients.

In 1999, additional legislation required managed-care plans to allow

patients to obtain an independent review if their health claim is denied

on the grounds that it is not medically necessary or is experimental.
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Along with the Education Department, the Health Department regu-

lates the practice of medicine and certain other health-related profes-

sions. It also monitors the availability of doctors, nurses, and other

health professionals and identifies underserved areas for programs that

provide training.

Health Department Institutions

The department’s Wadsworth Center for Laboratories and Research in-

vestigates a wide variety of public-health concerns. Its screening pro-

grams annually report results of nearly 3 million tests to doctors and other

health-care providers in areas such as HIV, tuberculosis, and genetic dis-

orders in newborns. Ongoing research, largely funded by external grants

the center wins on a competitive basis, is conducted on public-health top-

ics such as AIDS, Lyme disease, cancer, and the toxic effects of chemical

substances and radiation. Wadsworth scientists played primary roles in

the state’s response to the West Nile virus threats in recent summers and

to the anthrax-bioterrorism emergency in 2001. In the latter case, depart-

ment physicians provided the expertise local health and law-enforcement

officials needed to learn how to recognize and treat anthrax contamina-

tion. The agency faxed and e-mailed notices to hundreds of hospitals and

other institutions, warning of the need to look for unusual diseases or

clusters of illnesses. Letters informed tens of thousands of doctors of

guidelines for testing for and treating anthrax infection. Department staff

analyzed hundreds of samples and answered hundreds of telephone calls

from county health departments, hospitals and medical offices, and

frightened members of the public.

Other important subjects of Wadsworth studies in recent years have in-

cluded groundwater contamination at Brookhaven National Laboratory in

Suffolk County, polychlorinated-biphenyls (PCBs) pollution in the Hud-

son River, and radon risks in communities throughout the state. The center

also regulates more than 800 environmental laboratories and 1,800 clinical

laboratories to ensure test quality and public health and safety.

Roswell Park Cancer Institute in Buffalo is among the leading can-

cer research and treatment centers in the world, one of 20 nationwide to

be members of National Comprehensive Cancer Network. A major

teaching and research facility, it employs 1,500 or so and trains more

than 300 graduate students, residents, and fellows each year. Adminis-

tered by the state for decades, the Institute now is operated by a
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public-health and research corporation, which creates greater opera-

tional and financial flexibility. Employees retained civil-service

protections under the 1997 law creating the corporation, and the Insti-

tute continued to receive tens of millions of dollars in state funding each

year.

The Helen Hayes Hospital, operated by the Health Department, is a

physical rehabilitation and surgical center in Rockland County dedi-

cated to preventing and reducing the harmful effects of physical dis-

ability and chronic disease. It also conducts research on clinical

treatment, osteoporosis and other bone diseases, neurology, and reha-

bilitation technology. Established in 1900 and formerly known as the

New York State Rehabilitation Hospital, today it is a modern facility

whose patients in recent years have included actor Christopher Reeve.

The Health Department oversees resident care at veterans’ nursing

homes in Batavia, Oxford, St. Albans, and Montrose, Westchester

County.

Vital Statistics and Other Responsibilities

Statistics on births, deaths, and disease began to assume a new social

significance in the mid-1800s. The numbers told medical practitioners

and researchers how many infants and mothers died in particular neigh-

borhoods, and how many deaths were caused by communicable dis-

eases — information that could be used in prevention and treatment

efforts. Today the Health Department maintains extensive statistics on

pregnancies, live births, spontaneous fetal deaths, induced abortions,

general mortality, marriages, and divorces — with most data available

by sex, age, and race. In recent years, the leading causes of death in

New York have been heart diseases and cancer.

Government public-health efforts — along with medical and phar-

maceutical advances by the private sector — brought dramatic progress

in health. Throughout the 20th century, for instance, infant mortality

rates declined sharply in New York and across the country. The Health

Department’s statistics make it possible to track the damage inflicted by

various illnesses, and to compare key indicators of New Yorkers’health

over time and to those of other states.

Besides monitoring public health, the department fulfills other ma-

jor responsibilities:
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� The State Board for Professional Medical Conduct engages

in disciplinary proceedings against physicians charged with

negligence, incompetence, and impairment by drugs, alco-

hol, or disability. The board submits findings to the commis-

sioner, who can recommend license revocation or other

penalty to the Board of Regents, which licenses physicians

and most other professionals in the state.

� The department sets a wide range of fees for various

health-related services. Examples include nursing and other

services provided to sick and disabled persons in the home.

The Health Department workforce stood at approximately 5,800 as

of 2006, with nearly a quarter of those individuals employed in the

agency’s health-care facilities. Some three-quarters of all positions are

funded by federal funds or reimbursement from third parties such as in-

surers and private patient fees.

Deaths and Death Rates By Selected Causes, New York State, 2002

Disease Number of Deaths

Rate per 100,000

Population

Heart diseases 56,670 295.8

Cancer 36,499 190.5

— of respiratory system 9,988 52.1

— digestive system 9,525 49.7

— breast (female) 3,010 15.7

Pneumonia 5,428 28.3

Chronic obstructive
pulmonary disease

6,997 36.5

Accidents 4,317 22.5

Suicide 1,317 6.9

Homicide 936 4.9

Source: New York State Health Department, Bureau of Biometrics
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Mental Hygiene

Not long after public efforts to promote physical health began in the

early 1800s, social reformers in New York and elsewhere turned their

attention to problems of mental health and mental retardation. Until the

mid-19th century, state government was not involved in the care and

treatment of individuals with mental illness or the mentally retarded.

Most were cared for by their families, while others were committed to

county poorhouses. There, such individuals typically received only

minimal custodial care while remaining vulnerable to exploitation.

The first state-funded mental health institution, the State Asylum for

Lunatics, opened in Utica in 1843.18 Common wisdom held that “moral

treatment,” humane care and instruction, could “cure” the illness in a

relatively short time. Clients deemed incurable after a year at the asy-

lum were returned to the poorhouses in their home communities.

In the two decades before the Civil War, the reformer Dorothea Dix

exposed ill treatment of mentally ill individuals and the Legislature au-

thorized an investigation. The result, in 1865, was establishment of a

state hospital for chronic mentally ill patients. The institution was

named after Dr. Sylvester D. Willard, who led the investigation. As late

as 1992, the Seneca County facility continued as the Willard Psychiat-

ric Center. Due to the declining need for inpatient psychiatric care and a

growing need for drug treatment for prison inmates, it was converted

into a state treatment center.

As industrialization expanded both the state’s population and its abil-

ity to pay for public services, 17 new state asylums opened during the lat-

ter half of the 1800s. The centers began admitting more chronically ill

individuals, and their role evolved into one of custodial care and protec-

tion of the community. Treatment was given secondary consideration, at

best. State government completed its assumption of responsibility for the

mentally ill in 1890 with legislation that abolished county asylums and

stipulated staffing levels, treatment regimens, and safety rules for state

facilities. Often considered the first such statute in the country, the law es-

tablished a statewide system that remained largely in place until the

1950s. It also substituted the word “hospital” for “asylum.”
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Report by Dorothea Dix

During the 1840s and 1850s, Dorothea Dix visited prisons and

alms-houses in New York and numerous other states, reporting her

findings to state legislatures and asking for development of state hospi-

tals to provide specialized care for the mentally ill. The following, an

excerpt from her 1844 Memorial to the New York State Legislature,

provides a chilling reminder of the conditions in which many of the

mentally disabled were once kept.

It was on the afternoon of a severely cold day in November of 1842,

that I visited the alms-house at Albany. Inquiring of the master who

held charge of the establishment, the number of the insane then in close

confinement, I was answered, “There are plenty of them; somewhere

about twenty.” “Will you let me see them?” “No, you can’t, they’re na-

ked, in the crazy cellar.” ... (After further discussion) I entered an apart-

ment not clean, not ventilated, and over-heated: here were several

females chiefly in a state of dementia; they were decently dressed, but

otherwise exhibited personal neglect; the beds were sufficiently com-

fortable; the hot air, foul with noisome vapors, produced a sense of suf-

focation and sickness impossible to be long endured by one

unaccustomed to such an atmosphere. I delayed here but few moments,

and asked to be conducted to the dungeons....

In the cell first opened was a madman; the fierce command of his

keeper brought him to the door — a hideous object; matted locks, un-

shorn beard, a wild wan countenance, yet more disfigured by vilest un-

cleanness, in a state of entire nudity, save the irritating incrustations

derived from that dungeon reeking with loathsome filth: here, without

light, without pure air, without warmth, without cleansing, without

anything to secure decency or comfort, here was a human being, for-

lorn, abject, and disgusting it is true, but not the less a human being —

nay more, an immortal being, though now the mind had fallen in ruins,

and the soul was clothed in darkness...

A woman, of what age one could not conjecture, so disfigured was

she by neglect and suffering, occupied a dungeon on the right. The

keeper harshly summoned her “to come out,” but she only moved fee-

bly amidst the filthy straw which was the only furnishing of the place;

her moans and low cries indicated both mental anguish and physical

pain. In vain they tried to force her forward — she seemed powerless to

raise herself upright; she, too, was unclothed....

Dorothea Dix, On Behalf of the Insane Poor: Selected Reports, reprinted in Poverty, U.S.A.:
The Historical Record, New York: Arno Press & The New York Times, 1971.



In the early 1900s, aftercare services, occupational therapy, and out-

patient clinics were developed. Voluntary admissions to state mental

hospitals began in 1907, expanding state government’s responsibility.

By 1912, the census of the state system topped 31,000; the State Hospi-

tal Commission estimated that more than 40 percent of patients would

require lifelong institutionalization.

In 1926, as part of their broad restructuring of state government,

Governor Smith and the Legislature established the Department of

Mental Hygiene to consolidate responsibility for individuals with men-

tal illness, those with mental retardation, and those suffering from epi-

lepsy. Construction of new psychiatric centers and admission of

patients grew steadily until 1955, when the census peaked at 93,314.

Legislation enacted under Governor Dewey in 1954 established local

mental-health boards in each county and in New York City, formally

creating a state-local partnership for delivery of mental-health services.

Federal funding initiated nine years later created a new impetus for

community-based mental-health services. Around the same time,

psychotropic drugs pioneered at New York State’s research facilities

were starting to show their effectiveness, contributing to the possibility

of greater use of community care for mental illness.

The number of mentally retarded individuals in state facilities con-

tinued to grow into the 1960s, reaching nearly 30,000 in the middle of

the decade before starting to decline. As the institutionalized popula-

tion peaked, overcrowding and other problems led to poorer care. As

early as August 1965, the Staten Island Advance reported on deteriorat-

ing conditions in Willowbrook State School for the Mentally Retarded,

the largest institution of its kind in the country, which housed some

5,700 retarded children and adults. Most residents were severely re-

tarded and had spent the bulk of their lives at Willowbrook. Another

Advance series of articles, updating the story in 1971, described horrific

conditions such as naked, retarded boys spending their days curled on

the floor for lack of any programs and others picking at untreated sores.

Those stories led to television coverage, which — along with a lawsuit

filed by parents, volunteer organizations, and individual residents — fi-

nally brought corrective attention from state leaders.

In 1978, Governor Carey and the Legislature reorganized the De-

partment of Mental Hygiene in an effort to improve management of

programs for those with mental illness, mental retardation, and drug/al-

cohol abuse. “The previous administrative structure of the department

was heavily weighted in favor of mental-health programs, and it was
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difficult for programs in mental retardation and alcoholism/substance

abuse to receive proper attention.”19 The former department remains in

place, largely as a legal construct, while three autonomous agencies

provide services for individuals with differing needs. The 1978 law cre-

ated the Office of Mental Health, Office of Mental Retardation and De-

velopmental Disabilities, and the Office of Alcoholism and Substance

Abuse (later renamed the Office of Alcoholism and Substance Abuse

Services). Each office is headed by a commissioner, appointed by the

governor with consent of the Senate. The three commissioners serve on

an inter-office coordinating council. Today the three agencies employ

some 42,000 individuals, nearly one in four members of the executive

branch’s workforce.

During the 1970s, community care for both mentally ill and retarded

and developmentally disabled individuals grew in importance, both be-

cause it was considered better for clients and because of the potential

for cost savings. At the same time, state government took over addi-

tional responsibility for funding mental-health services from counties

and New York City.

The shift from huge institutions to the community brought both ben-

efits and new problems. A noticeable increase in the number of home-

less individuals, many of them mentally ill, was often attributed in part

to deinstitutionalization. On the other hand, there was no question that

thousands of men and women were living better lives in the community

than they had in the large state-operated centers.

Despite the movement of tens of thousands of individuals from in-

stitutional to community care, the state still maintains what some ob-

servers consider an inefficiently large number of developmental and

psychiatric centers. While the state has not built new centers, and has

closed a number of institutions in recent decades, facilities that are still

operating have cost hundreds of millions of dollars for rebuilding and

modernization.

Much of the state’s activity in mental-hygiene programs in the

last two decades has been aimed at maximizing federal Medicaid

funding. The Office of Mental Retardation and Developmental Dis-

abilities is almost entirely funded by Medicaid. Increases in federal

funding have allowed the agency to expand both residential and
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nonresidential services more rapidly than the Office of Mental

Health, given that federal law makes Medicaid less easily available

for care of mental illness.

Mental Health

Recent decades brought advances in treatments and medications that

have made living in community settings a realistic possibility for most

individuals with serious mental illness or emotional disturbance. The

state’s public mental-health system provides recovery-oriented services

to some 630,000 New Yorkers annually, with the vast majority receiv-

ing services in community-based programs while living at home, and

often working or attending school.

The gender breakdown of state psychiatric center residents has

changed dramatically in the last three decades. Through the 1970s,

women represented a slight majority — around 53 percent in 1972.

Male residents became a majority in 1982, and have since become the

overwhelming majority at nearly 70 percent as of 2000. The change oc-

curred as overall population dwindled, clients with less serious illness

were returned to the community, and centers became home mainly to

clients with particularly debilitating illness.

OMH, and the services it provides and regulates, continue to evolve with

increasing understanding of the most successful approaches to treatment

mental illness. For instance, in recent years, recipients of services have be-

gun to influence the design of services for recovery and rehabilitation.

In 1999, Governor Pataki and the Legislature enacted “Kendra’s

Law,” in response to the killing of a New York City woman by a men-

tally disabled man who had failed to take medication prescribed for his

illness. The law provides for assisted outpatient treatment and supervi-

sion for mentally ill individuals who will not regularly take the medica-

tions they need to live safely in the community. The death of Kendra

Webdale and the enactment of Kendra’s Law led to significant increases

in funding to establish new initiatives for housing and treatment.

The agency regulates, certifies, and oversees the public mental-health

system and licenses more than 2,500 mental-health programs operated by

local governments and private agencies. Such programs include inpatient

and outpatient services as well as emergency, community support, residen-

tial, and family-care programs. As of 2006, OMH’s 17,500employees
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operated 25 psychiatric centers (a reduction of three institutions in the

past five years), including six specifically for children and three forensic

psychiatric centers treating individuals charged with crimes.

Mental Retardation

The Office of Mental Retardation and Developmental Disabilities oper-

ates state developmental centers and community-based programs, and
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Award-Winning Research in Mental Health

The Office of Mental Health includes two research institutes, the New

York State Psychiatric Institute in Manhattan, and the Nathan S. Kline

Institute, located on the grounds of Rockland Psychiatric Center. The

Psychiatric Institute performs basic research, much of which has been

groundbreaking. The Kline Institute studies applications and health

services for the mentally ill.

Reseachers at the psychiatric institute conducted the first genetic

studies of schizophrenia in the United States and made the nation’s first

demonstration of the effects of certain drugs in arresting symptoms of

the disease. American medical research on the use of electroconvulsive

therapy (formerly known as electroshock treatment) was first under-

taken at the institute, which was also home to the first childhood de-

pression clinic in the world. Other important discoveries have included

new evidence for a genetic cause of manic depression, identification of

the gene that causes Huntington’s disease, and early work on teen sui-

cide and depression.

An institute scientist, Eric Kandel, received the 2000 Nobel Prize in

Medicine. His discoveries, using a type of signal between nerve cells

known as slow synaptic transmission, used the nervous system of sea

slugs as an experimental model. Also affiliated with Columbia Univer-

sity, Dr. Kandel shared the honor with Paul Greengard, of Rockefeller

University in New York City, and a Swedish researcher. The discover-

ies have been crucial in understanding normal brain function and how

disturbances in communications between cells can result in neurologi-

cal and psychiatric disease. The Nobel committee said the research

might help produce new treatments to improve memory function in pa-

tients with dementia.



oversees a network of nonprofit providers, for individuals with devel-

opmental disabilities that include mental retardation, epilepsy, cerebral

palsy, neurological impairments, and autism.

The agency served some 140,000 persons with disabilities, with to-

tal funding of $3.4 billion, in 2006-07. While several decades ago the

great majority of clients were institutionalized, today some 38,000 cli-

ents live in state-certified homes. A total of 64,000, including many

who live with their families, benefit from community-based day ser-

vices. Supported work programs, sheltered workshops, and other ser-

vices help many individuals experience the working world. Under a

program called NYS-CARES (New York State-Creating Alternatives

in Residential Environments and Services), more than 12,000 individu-

als moved into community homes from 1998 to 2006. The program is,

in part, a response to the growing number of aging parents who have

cared for developmentally disabled sons and daughters at home, but are

reaching stages where such care is no longer possible.

State centers were home to some 1,700 New Yorkers in 2006, a frac-

tion of the total decades earlier. The agency works through 13 region-

ally based offices to oversee care and treatment for clients with

developmental disabilities. The offices seek to provide specially de-

signed assistance to each individual as requested by the client or a fam-

ily. Goals include ensuring that each client has a decent place to live,

employment where possible, and support services such as help with

shopping and arranging medical care.

The agency operates the Institute for Basic Research on Staten Is-

land. The institute investigates the causes of developmental disabilities,

provides laboratory and clinical services, and prepares materials for

public and professional education.

OMRDD also supports families in caring for some 61,000 persons

by providing respite, crisis intervention, case management, recreation,

home care, and other services. The agency employs 22,200 individuals,

most working directly with clients.

Alcoholism and Substance Abuse

With rising concern over drug abuse in the 1960s, Governor

Rockefeller and the Legislature created a Narcotic Addiction Control

Commission within the Department of Mental Hygiene in 1966. Its suc-
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cessor agencies went through several name changes; in 1992, both

antidrug and alcohol-related services were combined into the Office of

Alcoholism and Substance Abuse Services (OASAS), the largest drug

and alcohol prevention and treatment system in the nation. It operates

13 addiction treatment centers, licenses and evaluates service provid-

ers, and administers programs to prevent and treat alcoholism and sub-

stance abuse as well as compulsive gambling.

Men make up the majority of admissions to OASAS programs — 74

percent in 1999. While 43 percent of all those admitted were white,

blacks made up a disproportionate share — 35 percent — of the total.

OASAS works with some 1,200 community-based agencies,

roughly half dealing with alcoholism and the remaining with other ad-

diction problems. The agency’s programs served an estimated 300,000

individuals in 2006. Its budget was $592 million, with a workforce of

just over 960 that year.

Overseeing Quality of Care

The impetus for restructuring of the Department of Mental Hygiene in

the mid-1970s — to make sure that conditions such as those at

Willowbrook would never arise again — also led to creation of the

Commission on Quality of Care for the Mentally Disabled in 1977. The

commission provides independent oversight of state institutions and

state-licensed programs and facilities that collectively spend some $7

billion annually. It also makes broad recommendations to the governor

and the Legislature on ensuring high-quality care, investigates allega-

tions of patient abuse and mistreatment, and provides training and as-

sistance to members of the Boards of Visitors at each of the state’s

psychiatric and developmental centers. (Boards of Visitors are empow-

ered by state law to monitor the quality of care in such centers; many

members are relatives of clients or have demonstrated concern for

high-quality care.) The commission also provides advocacy services

for individuals with disabilities, including legal services. It had a staff

of 105 in 2006.
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Chapter Thirteen

EDUCATION

More and more, in recent years, education has become a focus of

bipartisan attention from the federal government. Both major political

parties in Washington have pushed for, and delivered, big increases in

spending on schools. The 2001 budget for the U.S. Department of

Key points:

� While federal spending on public schools has risen

sharply since 2000, states retain the most powerful

role in deciding policy and funding for education.

� New York’s Board of Regents initiated a drive for

higher standards and increased accountability in the

mid-1990s, and today the Education Department uses

extensive statistical reporting to support that effort.

� The State University and City University are also fo-

cusing on raising academic standards and attracting

higher-performing students.



Education, $42 billion, represented not only a record in total spending

at the time, but a record increase as well. Another major spending

increase — and, more importantly, a new federal role in monitoring

students’ and schools’ achievement — came the following year.

Federal taxes now provide dollars to school districts for roof repairs,

teacher salaries, and other needs that traditionally were funded through

local and state tax dollars. Washington has become more involved, too,

in setting the standards that schools and students must meet.

Day-to-day operating decisions for public schools are, of course,

made at the local level. School boards and administrators hire teachers

and staff, create and curtail programs, schedule bus routes, and other-

wise do the hands-on work of creating a learning environment for

children.

Yet, far more than Washington, and more than local school leaders,

the level of government that shapes the broad outlines of children’s ed-

ucation in New York is the state.

Overview of Education Policymaking

The Board of Regents is responsible for overall supervision of all edu-

cational institutions, public and private, in New York. The Regents and

the commissioner of education determine the broad outlines of the cur-

ricula that all 2.9 million public-school students in New York follow, as

well as the requirements every student must meet before winning a

high-school diploma. The Legislature and the governor write the laws,

and the Education Department the regulations, that specify how school

leaders must hire and work with the teachers and other staff who

perform the front-line work with students.

Among them, the elected officials, Regents, and Education Depart-

ment staff make the rules that direct school districts’ activities from the

design of school buildings, to the content of cafeteria lunches, to the re-

quirements for school-bus safety. School report cards, required by the

Regents since 1996, create accountability for school districts by show-

ing publicly how well students in each school perform on standardized

tests. Not least important, state government provides some 36 percent

of the money spent on public schools in New York — $14.7 billion in

2004, according to the state comptroller’s office. In countless ways, the

actions of both school district leaders and individual teachers are driven

by the system designed, ruled, and funded from the Capitol and the
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stately Education Building directly across Washington Avenue in

Albany.

Reorganization of state government’s executive branch in the first

half of the 20th century placed almost all administrative agencies under

the control of the governor. Notable exceptions are the two departments

headed by other statewide elected officials: Audit and Control, under the

direction of the comptroller; and Law, overseen by the attorney general.

The Education Department is the only other executive agency that does

not report to the state’s top elected official. The 16 Regents, who are col-

lectively the head of the department, are elected by the Legislature. They,

in turn, appoint the commissioner of education, and for more than a cen-

tury have generally given him (no woman has served as commissioner)

wide latitude to shape education policy. Given the broad authority of the

office, the education commissioner influences the day-to-day lives of

more New Yorkers than any other nonelected official.

The Regents: Broad Powers

The Board of Regents provides the Education Department a significant

measure of insulation from political influence by the governor and leg-

islators. That is in some contrast, for example, to the State University of

New York, where the governor appoints the Board of Trustees and has

often played an influential role in the broad shape of university policies.

Governors have occasionally complained about the independence (or

lack of responsiveness, depending on one’s perspective) of the Educa-

tion Department, and there have been periodic calls for eliminating the

Board of Regents. Over two centuries, though, the board has remained

in place. The Legislature has restricted its independence somewhat by

shortening the term for which Regents are appointed to the current five

years. Individual Regents who would like to serve more than one term

are aware that members of the Legislature may consider the positions

they have taken on the board in deciding whether to reappoint them.

Members of the board who seek to continue from one term to another

are generally, though not always, allowed to do so.

Although the Legislature has ceded most authority over academic

matters to the Regents and education commissioners, it retains direct

control over allocation of the state’s dollars to individual school dis-

tricts. Technically, school aid is allocated by a complex formula that re-

flects local wealth, the numbers of particularly needy students, and
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other factors. In practice, the formula is not a permanent fixture. The

Senate and Assembly rewrite aid provisions of the Education Law ev-

ery year, and the amounts delivered to districts reflect the political in-

fluence of different legislators as well as differing regional interests.

The powers of the Regents and the Education Department extend far

beyond those of most state boards of education. The education commis-

sioner also has quasi-judicial authority to review appeals of actions by lo-

cal school boards or other officials. Such cases often involve education

plans for students with special needs, and disciplinary cases against teach-

ers and other employees. Besides their impact on primary and secondary

schools, the Regents and the Education Department are responsible for:

� Overseeing postsecondary education, from New York’s

world-class universities to small proprietary schools.

� Certifying teachers, and certifying or licensing practitioners

of 38 professions, from accounting to veterinary medicine.

� Operating the State Museum in Albany, the School for the

Blind at Batavia, the School for the Deaf at Rome, and other

educational and cultural institutions.

� Acting as the institutional guardians of New York’s history

by chartering cultural organizations, including libraries and

historical societies.

� Providing vocational rehabilitation, job-placement assis-

tance, and education for individuals with disabilities.

This chapter examines each of those areas, giving particular atten-

tion to K-12 education in public schools. The relationship between lo-

cal school leaders and state officials has been important throughout the

history of public education in the Empire State. The chapter explores

the varying role state government has played — a role that has grown

continually over two centuries.

The Constitution and the Board of Regents

Established by the Legislature in 1784, the Board of Regents is the old-

est continuous state education entity in America. The Legislature’s ac-
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tion creating the Regents occurred during its first session after the

Revolution, in response to a message from Governor Clinton:

Neglect of the education of youth is among the evils consequent on war.

Perhaps there is scarce anything more worthy of your attention than the

revival and encouragement of Seminaries of Learning, and nothing by

which we can more satisfactorily express our gratitude to the Supreme

Being for His past favors, since Piety and Virtue are generally the off-

spring of an enlightened understanding.1

Under the state Constitution, the board is formally known as The

University of the State of New York. This “university” is considered to

be the entire system of all education and other institutions under the ju-

risdiction of the Regents — elementary, secondary, and postsecondary

schools; libraries and museums; public broadcasting; state records and

archives; regulation of professions; vocational education services for

individuals with disabilities; and other responsibilities the Legislature

may assign to the Board of Regents. The similarly named and more fa-

miliar State University of New York, with its four university centers

and 60 other campuses, is one part of the broader university (more on

SUNY and other institutions of higher education appears later in this

chapter).

The Board of Regents includes 16 members elected by the Legisla-

ture for five-year terms: one from each of the state’s 12 judicial districts

and four members who serve at large. Members are elected by the Leg-

islature as a whole. For the past quarter-century or so, Democrats who

control the state Assembly have held more than 90 seats (in recent

years, more than 100). Because these represent a large proportion of the

combined 212 seats in both houses, the Assembly majority has been

able to choose Regents with no input from the Republican conferences

in the two houses, and some limited input from Senate Democrats. De-

spite that, policy directions of the board do not appear to reflect the sole

influence of the Assembly. Indeed, some of its major actions — such as

publishing report cards for every public school in the state — would

have been unlikely to pass the Assembly if proposed in the form of

legislation.

Regents and education commissioners generally treat governors

with a great deal of deference. Despite the governor’s lack of influence
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in appointing the education policymakers, his budgetary and other

powers make the governor a key player in many issues the Regents ad-

dress. Still, the Regents often take positions contrary to the governor’s,

on issues from school finance to structure of the state’s education and

cultural agencies.

Regents are unsalaried, which may also contribute to the independ-

ence of the agency — members of the board need only worry about los-

ing prestige, not a livelihood, if they incur the Legislature’s displeasure

and are not re-elected. They are reimbursed for travel and related

expenses.

The Regents elect one of their group as chancellor, whose duties in-

clude sharing the commissioner’s duties as chief spokesman for the de-

partment, chairing monthly meetings and appointing members of

committees. The committees do much of the policy-related work of the

board.

The state Constitution’s treatment of education is relatively brief,

considering state government’s huge role in the area. In addition to pro-

viding for authority of the Regents, Article XI includes only two other

provisions that:

� Require the Legislature to “provide for the maintenance and

support of a system of free common schools, wherein all the

children of this state may be educated.” The Court of Ap-

peals has interpreted this to mean that the Legislature must

provide the opportunity for every child in public schools to

obtain a “sound basic education.”2

� Prohibit the state or its subdivisions from using public

money, property, or credit “directly or indirectly” to aid any

school that is “wholly or in part under the control or direc-

tion of any religious denomination, or in which any denomi-

national tenet or doctrine is taught.” Exceptions are made for

transportation of students, examination, and inspection. The

Legislature has enacted laws, subsequently permitted by the

courts, providing publicly funded textbooks to children at-

tending private schools, on the ground that such aid goes to

the student, not the institution.
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While retaining authority over the State University and other institu-

tions of higher learning, the Regents and the Education Department de-

vote most of their attention to K-12 public schools. Still, the board and

Commissioner Richard Mills have set a goal of combining all of the as-

sets of the “University of the State of New York” to enhance education

of adults as well as children. The department’s 2000 Strategic Plan in-

cluded six “Regents Goals,” with three related exclusively to K-12 in-

struction. In the 2005 Strategic Plan, only one of six goals was directed

exclusively at K-12. The others focused on performance in “all educa-

tional institutions,” including museums and libraries; “qualified, ethi-

cal professionals” in the professions, as well as education; and other

measurements of success.

Early Public Education in New York

At the start of the 21st century, common wisdom and standard political

rhetoric hold that education is more important than ever. Yet questions

surrounding how the schools should be administered and funded, and

what they should teach, have been among the most salient issues for

New York State government since its earliest days.

Even in the late 18th century, when New York State government did-

n’t do much of anything, it played a role in education. Just a few years

after the Legislature created the Regents, starting in the 1790s, state law

provided for elected town commissioners or superintendents of schools

to license teachers, distribute state aid to schools, and compile statisti-

cal reports.3

New York’s education system has roots in colonial school systems

under both the Dutch and the English. The Dutch focused on providing

general education to a large proportion of residents and established

tax-supported schools under church and state control. The English es-

tablished a system of private and church-supported academies that em-

phasized advanced education for the socioeconomic elite.

As originally constituted, the Board of Regents included the gover-

nor, other top state officials, the mayors of New York and Albany, and

24 other members. A 1787 statute introduced election of most of the

board by the Legislature, although the governor and lieutenant
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governor remained members. Later laws placed administrative control

of public schools under a superintendent, appointed by the Council of

Appointment, starting in 1812, and under the secretary of state effective

in 1821.

The 1812 law established three key principles that remain today.

First, while still financed primarily through local taxes and operated

largely autonomously, public schools were a state function. Funding of

public education was a joint responsibility of the state and local govern-

ments. Finally, the local governmental unit was the school district,

rather than (as is true in some other states) the county or the town.4

The Legislature created a new Department of Public Instruction, un-

der a superintendent elected by the Legislature, in 1854. The depart-

ment provided increasing supervision of public elementary schools

while the Board of Regents maintained general authority over higher

education and private academies.

The state further codified its commitment to public education as part

of the broad rewriting of the Constitution in 1894. The new document

created most of today’s Education article. Under Governor Theodore

Roosevelt in 1901, a commission recommended abolishing the Depart-

ment of Public Instruction and merging it with the administrative of-

fices of the Regents to create the Education Department. More than a

century after state government began to support and oversee educa-

tional institutions, the unifying legislation was enacted in 1904.

Concerns beyond those of a purely academic nature soon became

part of the department’s responsibilities. The commissioner has over-

seen school construction since 1904. The resulting influence can be

seen, for instance, in the all-on-one-floor look many schools now dis-

play as a result of building standards the department set in the 1950s.

The advent of motor vehicles and paved roads early in the 20th

century made public transportation of students to and from school

possible — and, before too long, a state requirement. A 1925 statute

required transport of children in most public school districts. Since

1942, the Education Department has approved bids for transportation

contracts, reviewed bus routes, and established standards for drivers

and vehicles.
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While student enrollment grew almost continually for more than a

century until the 1970s, the number of school districts decreased

sharply during the period. The Education Department counted 9,118

districts statewide in 1930. Most were limited to K-8, including many

one-room schools.
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Toward Universal Schooling

The concept of free and universal public education arose in the 1820s.

The nascent labor movement, based largely in the cities, campaigned

for public schools both to improve prospects for the next generation

and to reduce youthful competition for adult workers. At the same time,

some rural leaders feared the decline of farming, and sought to avert it

through more widespread education. The Legislature enacted a law

providing for free schools for all children in 1867, along with a state-

wide property tax to pay for it. Little more than a quarter-century later,

the new 1894 Constitution wrote the current guarantee into the state’s

fundamental law.

The number of days that constituted a school year grew over time.

An 1874 law required most children to attend at least 70 days a year, al-

though many did not do so. Growing public concern about child labor

translated into stronger attendance laws. In 1894, children aged 8-12

were to be in school at least 130 days (80 days for slightly older stu-

dents who were employed). The school year was extended to the cur-

rent 180 days in 1913. The age for mandatory attendance rose in 1916

to 15, in 1936 to 16, and in 1994 to the end of the school year in which a

student turns 16. During the 2000 session, the Legislature approved a

bill raising the age to 17; Governor Pataki vetoed it as an unjustified

mandate on school districts.

Time in school at the other end of the age spectrum has also ex-

panded. A 1933 foundation study suggested integrating nursery school,

kindergarten, and primary school into a comprehensive program. State

aid for kindergartens began in 1942, prompted in part by the need for

mothers to go to work during wartime. In 1966, Governor Rockefeller

and the Legislature enacted new aid for low-income children to attend

preschool. At the initiative of the Assembly Democratic majority, fund-

ing for preschool increased substantially at the end of the 1990s.



The Statewide Education System Today

During the mid-20th century, education leaders in New York and na-

tionwide pushed for consolidation of districts to standardize and im-

prove classroom practices; concern for efficiency and costs also

influenced the move. By 1960, the number of districts in the state had

dropped to 1,292; as of 2004 they numbered 699. There are also 38

Board of Cooperative Educational Services (BOCES) districts

through which districts share educational and administrative services.

State aid formulas today retain significant incentives for consolida-

tion, and the number of districts continues to drop by one or two in a

typical year.

By far the largest school district in the state, and among the biggest

in the nation, is New York City’s. In 2004, the city’s schools enrolled

just over 1 million students and employed some 140,000, including ed-

ucational and other staff. The number of teachers in the city schools,

around 75,000, was nearly double the student enrollment in the state’s

second-largest district, Buffalo. Seventeen districts around the state had

fewer than 100 pupils as of 2004.5 Raquette Lake, a one-building dis-

trict with six students in 2004, closed its doors the following year and

sent children to the nearby Indian Lake system.

Regional BOCES provide a variety of shared services for districts,

including educational programs such as vocational/technical instruc-

tion; physical and occupational therapy for students with disabilities;

and administrative functions such as staff development and bus mainte-

nance. Individual districts decide whether to purchase specific services

from the regional organization. As taxpayers in many areas of the state

urge school districts to consolidate services, BOCES may play a grow-

ing role in coming years. BOCES superintendents serve as regional rep-

resentatives of the state education commissioner; Commissioner Mills,

for instance, has tasked them with driving implementation of state stan-

dards and improvement in student achievement.

Statewide student enrollment was steady, around 2.8 million, from

1998 to 2003. Public-school staffing levels were at a record highs in re-

cent years. The Education Department counted 266,900 total profes-

sional employees — including 224,005 teachers and 42,895
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administrators, counselors, nurses and other nonsupport staff — in

2003-04; that total was up by more than 20,000 from five years earlier.6

All children aged 6 through 16 are required by state law to attend

school or receive an equivalent education at home.7 The public-school

day is defined as five hours at the elementary level, and 5.5 hours in

high school.

Academics: Curriculum,

Teaching, and Assessment

Oversight of curriculum, instruction, and student assessment has been

the Regents’ most important role for nearly two centuries, and a

wide-ranging effort to raise the quality of education is the most notable

aspect of recent state education policy.
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Fall Enrollment in Grades K-12, New York State

Year Public Nonpublic Total

1964 3,121,717 873,000 (est.) 3,994,717

1969 3,442,809 840,415 4,283,224

1974 3,424,873 643,812 4,068,685

1979 2,958,725 580,185 3,538,910

1984 2,631,059 547,857 3,178,916

1989 2,537,669 483,975 3,021,644

1994 2,733,913 473,212 3,207,125

1999 2,850,824 491,276 3,342,100

2003 2,826,116 476,782 3,302,898

Source: New York State Education Department

6 New York State Education Department, New York, the State of Learning: Statewide
Profile of the Educational System, Albany, NY, July 2005, p. 49.

7 Seventeen states do not require children to start school until age 7, while eight be-
gin at age 5 and two, Pennsylvania and Washington, at 8 years of age. Source: Na-
tional Center for Education Statistics.



As early as 1817, the Regents specified texts or subjects that acade-

mies must teach to qualify for state aid. Such assistance was restricted

to students who had passed local entrance exams in the “common

branch” subjects of reading, writing, grammar, arithmetic and geogra-

phy. “Unfortunately,” as a department history states, “many academies

lowered their standards in order to attract students and get state aid.”8

The first Regents exams were held in 1865, and 12 years later a new

law authorized the Regents to give academic exams as a standard for

high-school graduation and college admission. From the start, the ex-

ams were respected as representing high standards. Studies in the 1920s

and 1930s indicated that high scores on the tests were good predictors

of success in college. In recent years they have often been labeled the

“gold standard” among standardized secondary-school assessments in

the United States.

Along with exams, the Regents published recommended curricula

and teacher guides starting in the 1880s. Curricular requirements and

recommendations varied over the decades. Social studies tended to

stress citizenship education in the 1940s and ’50s, international affairs

in the 1960s and ’70s, and multiple cultural perspectives in the 1980s

and ’90s. The teaching of science in elementary school was mandated

in 1958 as part of a national reaction to the Soviet Union’s success in

space flight.

A quarter-century later, Americans had new cause for alarm over the

quality of many children’s education. Leaders in New York and nation-

ally called for another major effort to improve learning, particularly af-

ter a 1983 report said America was “a nation at risk” because of

inadequate schools.9 A series of initiatives by several education com-

missioners led the Regents to undertake a broad and continuing effort to

raise academic standards throughout the state’s public schools. In 1984,

the Regents required high-school graduates to prove basic competence

in English, math, science, global studies, and U.S. history and govern-

ment; students had the choice of passing local exams or generally more

challenging Regents exams. In a step toward accountability, school dis-

tricts were required to prepare an annual Comprehensive Assessment

Report with data including student performance on state tests. In 1991,

Commissioner Thomas Sobol and the Regents established the New
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Compact for Learning, a broad statement of educational philosophy.

The compact aimed at raising standards further, challenging all students

to achieve “mastery,” giving schools more authority over the ways they

would meet the state’s goals, and including parents — along with teach-

ers and administrators — among those responsible for school and pupil

performance.

Commissioner Richard P. Mills, appointed in 1995, took the drive

for higher standards and greater accountability significantly further. In

1996, the Regents adopted new standards defining what students

should know at all grade levels, including more rigorous requirements

for high-school graduation. All students who entered ninth grade in

September 2001 or later were required to pass Regents exams — with-

out the option of substituting local tests — in English, math, global his-

tory, U.S. history, and science. A July 2005 report from the Regents to

the governor and the Legislature commented:

The effect of higher standards is already apparent in improved perfor-

mance on many State assessments. In 2003-04, more students scored 65

or higher on Regents examinations in all five areas required for gradua-

tion than took these examinations in 1996-97. These areas are English,

mathematics, global studies (or global history and geography), U.S.

history and government, and biology (or living environment).… These

signs of progress are encouraging, but too many students and schools

have not yet shared in these successes.10

As the 21st century began, students in New York schools repre-

sented many of the nation’s brightest and best-educated, winning na-

tional and international awards in science, writing, and other subjects

and studying at the world’s most prestigious universities. At the same

time, as is true in every other state, tens of thousands of children were

not learning as they should. The Regents reported that, in large city

school districts, only 44 percent of elementary students met state stan-

dards for English language arts. Achievement in middle-level math was

poorer, with 29 percent of students in large urban districts meeting the

standards. A state Supreme Court judge who ruled on a case involving

financing for New York City schools found: “The majority of the City’s

public school students leave high school unprepared for more than

low-paying work, unprepared for college, and unprepared for the duties
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placed upon them by a democratic society.”11 Some critics questioned

the court ruling that problems were caused largely by inadequate financ-

ing, but there was no public disagreement with the judge’s finding con-

cerning the quality of education in some schools. The worst-performing
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Regents Learning Standards

Throughout much of the 1990s, the Board of Regents and Education

Department leaders and staff worked on developing specific new stan-

dards for learning in seven major curriculum areas. The standards de-

scribed broad expectations regarding what students should know,

understand, and be able to do as they progress through grades K-12.

As of 2005, the Regents’ Learning Standards for English, for in-

stance, set four goals. Each standard said that “students will read, write,

listen and speak” for a different purpose — for information and under-

standing, for literary response and expression, for critical analysis and

evaluation, and for social interaction. Working with teachers and ad-

ministrators from throughout the state, the department prepared an

in-depth English Language Arts Core Curriculum to guide educators in

every school district.

Given concerns about local control, the core curriculum document

carefully stated that it “respects the tradition of local choice in New

York State” regarding texts and instructional strategies. There is no

statewide list of reading assignments for fourth-graders, for instance,

although the curriculum suggests things such as encouraging students

to read at least 25 books each year and write at least 1,000 words each

month.

In pre-K to first grade, students are expected to learn the difference

between vowels and consonants, recognize the singular and plural of

frequently used words and capitalize the first letters of sentences. By

grade 6, children should be able to write interpretive essays, identify

the use of symbolism and other literary devices, and develop characters

in original texts. High-school seniors should “read, view, and respond

independently to literary works that represent a range of social, histori-

cal, and cultural perspectives,” and synthesize information from differ-

ent sources in complex ways.

11 Campaign for Fiscal Equity v. State of New York.



public schools tended to have almost exclusively nonwhite student

populations.

The comments in the Regents’ 2000 report to the governor and the

Legislature reflected another major effort — one that, unlike the push

for higher standards, had little precedent in New York or elsewhere.

Schools are now required to measure their students’ overall perfor-

mance against similar schools elsewhere in the state, and report that

comparison to the public through “school report cards” introduced in

1998.

School report cards are intended to be easily understandable to aver-

age citizens, and generally they are. For example, the district-wide re-

ports in 2004-05 showed three years of data for both grade 4 and

middle-school English language arts, mathematics, and science. Re-

ports on individual schools provide more detailed information. Data are

presented graphically to help parents and other taxpayers understand

the results clearly.

The idea behind the report cards was to provoke public discussion of

each school’s performance, or “constructive conversations which lead

to improved education for all children in the State,” to cite a description

Commissioner Mills used frequently. That goal, too, has been met, at

least in many communities across the state.
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Selected New York State Curriculum Mandates

Subject

Section of

Education Law Date Enacted

Patriotism and citizenship 801 1947

Irish potato famine 801 1996

Use of the flag/Pledge of

Allegiance
802 1947

Abuse of alcohol, tobacco

and other drugs
804 1977

Highway and bicycle

safety/traffic regulation
806 1947

Humane treatment of

animals and birds
809 1947



Beyond the broad academic requirements for school districts cre-

ated by the Regents, legislators and governors have enacted dozens of

detailed curriculum requirements, including those shown in the nearby

table.

Along with the state’s report cards, school districts are subject to

greater scrutiny from the federal government, as a result of President

Bush’s No Child Left Behind Act. The law requires extensive testing of

students in elementary grades and provides public reporting on aca-

demic results as well as data related to student safety.

Use of data to measure performance throughout the education sys-

tem is a major change from a decade and more ago, when schools —

like institutions elsewhere in society — engaged in relatively few such

comparisons. For a November 2005 “Education Summit,” Education

Department staff compiled an in-depth report on widely varying indica-

tors that relate to education potential and performance. The analysis

showed, for instance, that 22 percent of 2-year-olds in New York are not

fully immunized, and that 73 percent of young children whose mothers

had college degrees experienced reading daily, compared to 42 percent

of those whose mothers did not have a high-school diploma. The sum-

mit produced agreement among teachers, administrators, state officials,

unions, and business leaders to work together to raise achievement

among low-performing students across the state. In September 2006,

the department announced a major new data collection and reporting

system that gives schools, teachers, and parents access to more detailed

information on student achievement.

Operational Mandates

State government also imposes a wide variety of operational mandates

— some that reflect plain common sense, and others that limit the abil-

ity of local school boards, administrators, and teachers to run schools

and allocate limited dollars as they otherwise might.

The state requires, for instance, that school districts transport all stu-

dents who live within certain mileage limits in the district, including

those who attend private schools. The state Department of Transporta-

tion has authority to regulate safety on school buses, within (extensive)

laws enacted by the Legislature. State laws provide that school buses

must stop at all railroad crossings, regardless of whether students are on

board; and cannot turn right on red if students are present.
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Federal law requires a “free appropriate public education” for chil-

dren with disabilities; New York law and regulations implement the

federal requirement and sometimes go further. In some cases, the state

requires local districts to pay for disabled students who attend private

schools, if necessary for educational reasons.

In one important area, kindergarten education, New York allows an

unusual level of local choice. Some 40 states require districts to offer

half-day or full-day kindergarten; Albany requires neither.12

Every state mandate starts with a persuasive rationale, but school

boards and superintendents argue that some have outlived their useful-

ness or fail to provide a reasonable balance in terms of efficiency.

School boards commonly complain, for instance, about tenure provi-

sions of the Education Law that make it difficult to remove teachers

who are ineffective, or are potential dangers to students, without admin-

istrative proceedings that can take years. In some cases, teachers who

were charged with sexual abuse of students have continued to receive

salary and benefits even after conviction, until sentencing. Many ad-

ministrators seldom attempt to dismiss teachers whose only offense is

poor work, because of the difficulty of the effort. A survey by the New

York State School Boards Association in the late 1990s found that the

average disciplinary case against a tenured school employee took 319

days to complete and cost the district $94,527 in legal and other

expenses.

School-board representatives also complain about a particular pro-

vision of the state’s Taylor Law, which governs labor relations in the

public sector. The provision, known as the Triborough Amendment, re-

quires terms and conditions of union contracts to stay in effect after a

contract has expired unless changed by a new contract. School adminis-

trators say the amendment, not found in other states, tilts the balance of

bargaining power to unions. Union representatives respond that the

Triborough Amendment is an integral part of the protections the Taylor

Law gives public employees in exchange for taking away their right to

strike.

School districts are also subject to construction-related rules that ap-

ply to all levels of state and local government in New York; by their na-

ture as places where large numbers of people congregate, schools are

particularly affected by such mandates. The Wicks Law requires use of
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at least four separate contractors on most public construction projects,

making the process more complicated and — according to local offi-

cials and the state Budget Division — more expensive. State laws and

regulatory practices requiring payment of “prevailing” wages — gener-

ally, union wages — on all public construction have the same effects.

Charter Schools

As mentioned above, development of school report cards was one step

in the late 1990s to make schools more accountable by keeping parents

and the community better informed about students’ academic achieve-

ment. The push for greater accountability was part of a nationwide

movement, as Americans engaged in a broad school-improvement

effort.

That was the context in 1998 when Governor Pataki initiated, and

the Legislature reluctantly approved, legislation to allow creation of

charter schools in New York. The governor said in recommending the

proposal, “Charter schools operate outside of the traditional public

school structure, which frees them from the bureaucratic mandates that

too often stifle the innovative spirit.”13 Supporters also argued that the

new schools would provide public-school choice for families who

could not afford to attend private schools or to move to better school

districts. The competition, supporters said, would improve schools by

encouraging administrators and teachers throughout the educational

system to be more creative in improving student achievement.

Governor Pataki’s initiative in creating charter schools also contin-

ued longstanding gubernatorial efforts to establish some influence over

education policy. Governor Rockefeller, for instance, took several steps

along these lines, including creating an Office of Education Perfor-

mance Review to examine the cost-effectiveness of public schools.

The state’s first five charter schools opened in 1999. As of the

2004-05 school year, 61 were open for instruction, including 32 char-

tered by the State University Board of Trustees, 16 by the Regents, 11

by the New York City schools chancellor and two by the Buffalo school

board. Roughly one in three schools partnered with outside manage-

ment companies such as Edison Schools Inc. and Victory Schools Inc.
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More than 1,100 students attended the largest institution, the Charter

School of Science and Technology in Rochester.

Reflecting the goal of creating new choices for students and their

families, the schools adopted a variety of approaches to education. In

Buffalo, the Eugenio Maria de Hostos school used “dual-immersion”

teaching in English and Spanish to help students learn both languages.

The International Charter School of Schenectady offered an interna-

tionally oriented, college-preparatory curriculum for students focusing

primarily on the core subjects of English, mathematics, sciences and

languages. The Harlem Day Charter School achieved good results on

math and English exams with a back-to-basics academic program using

Core Knowledge curricula.

Under the New York statute, charter schools can be organized by ap-

plicants such as community groups, teachers, parents, administrators,

and private businesses. Organizers must obtain a charter, or legal au-

thority to operate, from the State University Board of Trustees, the

Board of Regents, or the local school board (in New York City, the city-

wide schools chancellor). The maximum term of a charter is five years,

renewable in five-year increments, creating an ongoing source of pres-

sure for the school to demonstrate good academic results.

Perhaps the most important difference between charter schools and

others, including other alternative forms of public schools that exist in

many of the state’s cities, is that the former were the first to create com-

petition for the state-aid dollars that all school districts depend upon.

The state sends the new schools the per-pupil assistance that would oth-

erwise go to the home district of each student enrolled. The figure does

not include state aid for capital spending, transportation, school

lunches, or any of the local district’s own tax revenue. All those reve-

nues remain with the district; the Charter Schools Institute of SUNY es-

timates that school districts retain 20 to 35 percent of per-student

funding for each child who leaves a “regular” public school for a charter

school. Still, in several cities where some of the first charter schools

opened, the loss of revenue was enough to spark criticism from district

officials as a drain on an already hard-pressed system. In response, sup-

porters of the charter schools questioned why the existing schools could

not reduce expenses as the number of students enrolled declined.

As of 2005, some 18,400 students were enrolled in charter schools

— the equivalent of one of the largest urban or suburban school dis-

tricts. Most students were from minority families and relatively poor, as
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evidenced by qualification for free lunches. As in traditional urban pub-

lic schools, many students performed well while others failed to meet

state standards. Unlike traditional schools, however, some charter

schools close when their students do not do well. Five schools failed to

win charter renewals from the SUNY board, based on student achieve-

ment. Perhaps reflecting widespread loss of faith in many urban school

districts, parents continued to show strong support for charter schools,

with new institutions opening and attracting full classes each year. As

of 2006, some 10,000 students were on waiting lists for charter schools

around the state, according to the New York Charter Schools

Association.

Under the 1998 law, the Board of Regents and SUNY board may ap-

prove 100 new charter schools. An unlimited number of existing public

schools can decide to become charter schools with the approval of a ma-

jority of both parents and teachers. In 2006, with the first 100 approvals

nearly all used, Governor Pataki proposed raising the limit on such

schools. The Legislature did not act on the proposal during the regular

legislative session.

School Finance

Assistance to local schools, financed by statewide taxes and fees col-

lected in Albany, has been part of New York’s public education system

since early in the history of state government. In 1795, the Legislature

appropriated $100,000 a year for each of the next five years to encour-

age creation of locally controlled common schools. A decade later, the

comptroller was authorized to sell certain state lands and use the pro-

ceeds as part of a permanent fund to support public schools.

State aid represented 36 percent of total revenues to districts state-

wide as of 2004, according to the Office of the State Comptroller. Local

property taxes were the largest source of revenue for public schools, at

$21.3 billion or 52 percent. Federal aid accounted for 8 percent of the

statewide total. That proportion was higher in most urban districts, be-

cause federal programs emphasize help for disadvantaged children, and

lower in the average suburban district. The comptroller’s data showed

statewide spending on K-12 public schools that year totaled $43.2 bil-

lion, or just over $15,300 per student — a figure that was among the

highest in the nation.
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For all the power that the Board of Regents and Education Depart-

ment hold over education in New York, they have no authority over the

annual decisions that often attract more attention than anything the Re-

gents do: the size and structure of state aid to local school districts. The

state aid budget, $16.3 billion in the 2005-06 fiscal year, is part of the

overall state budget enacted by the governor and the Legislature. More

than any other part of the budget, it is the product of the Senate and As-

sembly rather than the chief executive. Legislators have a strong sense

that one of the primary jobs voters assign to them is bringing home a

fair share of state spending. For most lawmakers, particularly those out-

side New York City, school aid is the primary focus of attention in this

area.

In New York as elsewhere, aid to education is one of the most politi-

cally popular spending programs. Governors and legislators typically

provide generous increases in school aid when the state can afford to do

so, and do everything possible to avoid cuts in lean years when other

programs face reductions. (A rare exception came in 1990, when the

state’s economic slowdown and revenue shortfall forced Governor

Cuomo and the Legislature to reduce school aid by $190 million in the

middle of the school year. Still, given the budget increase enacted ear-

lier that year, schools received more aid in 1990 than they had in 1989.)

Voters do not look on school spending with an uncritical eye, however.

In 1997, they rejected a proposed state borrowing of $2.4 billion, in-

tended largely for school construction and repairs, after state leaders

and interest groups failed to mount a strong campaign in support.

The Board of Regents and the education commissioner make annual

recommendations on the amount of new aid needed and how to struc-

ture assistance to school districts. Elected officials take note of these

recommendations because they carry the imprimatur of the state’s chief

education policymakers. In the end, though, the Legislature makes its

own decisions — subject to negotiations with or veto by the governor

— based on the varying wishes and political needs of its members.

As with all elements of the budget, legislative action on the state aid

formula is determined by the majority conferences in both houses — in

recent history, Republicans in the Senate and Democrats in the Assem-

bly. Leaders generally allot more senior members, and politically “mar-

ginal” members who need to be able to show voters that they’ve

delivered for the district, a better share than other members. Members

of the Senate from Long Island have generally demonstrated the stron-

gest interest in bringing ever-growing amounts of state aid back to the
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home district. In New York City and the other largest city school dis-

tricts — Buffalo, Syracuse, Rochester, and Yonkers — state education

aid goes into the city budget. There, mayors and city councils determine

how much to allocate to schools compared with police, street repairs, or

other services. A majority-party legislator from outside the big cities

typically plays an important role in determining exactly how much state

aid the public schools in his or her legislative district will receive.

Discussion of aid to local schools generally centers around the statu-

tory school-aid formula that, in theory, determines how much each dis-

trict receives. As a practical matter, in recent years, allocations to most

districts have been based not on the formula itself but on minimum and

maximum figures for per-student aid. For decades, the need in the Leg-

islature to satisfy members from wealthier as well as poorer districts has

resulted in “save-harmless” funding, in which no district receives less

aid one year than in the previous year, even when enrollment declines.

In the 2000-01 fiscal year, only 54 districts received aid based strictly

on their attendance, property wealth, average incomes, and other ele-

ments of the official formula, according to one estimate. Some 330 dis-

tricts that would have received relatively little based on the formula

received the 2 percent increase that Governor Pataki and the Legislature

agreed would be the minimum for any district. Another 302 districts re-

ceived an amount determined by maximum limits based on a flat 4.27

percent or other calculations.14

Still, the fundamental purpose of state funding — giving every dis-

trict at least a minimally acceptable amount to spend on education —

appears to have been met. The district with the lowest per-pupil spend-

ing in 2004, Marcellus in Onondaga County, spent $9,926 per student

in 2004.15 That figure was more than the average in most other states.

State funding has also made progress toward another goal, that of bring-

ing expenditures in poorer districts closer to those in wealthier areas. In

1999-2000, the “highest-need” districts averaged more than $6,000 per

student in state aid, nearly four times the average of “low-need” dis-

tricts, according to Education Department data.

Allocations for each district are further complicated by use of “cate-

gorical” aid streams directed at particular types of spending such as

textbooks, prekindergarten programs and those for students with
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limited English skills. Senators and Assembly members from the large

urban districts where school budgets are subject to the control of may-

ors and city councils support categorical funding to ensure that the Leg-

islature’s intent for those dollars will be followed.

School funding for given districts or regions is also subject to legisla-

tors’ priorities for bringing state funding back home. A New York Times

commentary observed that one reason New York City schools do not re-

ceive more aid is that state legislators from the city tend to focus their po-

litical influence on obtaining funding for hospitals and social services,

while suburban and upstate legislators concentrate on school aid.16

Court Rulings on Education Finance

Because local revenues are a major share of total spending for each dis-

trict, and because property wealth varies widely from one community

to another, the total amount of spending also varies from one district to

another. Twenty districts reported spending more than $40,000 per pu-

pil in 2004, according to data they submitted to the state comptroller’s

office. Adozen or so reported spending less than $11,000 per student.

Efforts to narrow that disparity go back decades. In 1978, a group of

Long Island school districts with relatively low property wealth —

joined by New York City and other large city school districts — sued

the state education commissioner in an attempt to force a new financing

system for public education. In a 1982 ruling in the case, the Court of

Appeals found that substantial inequities in funding did exist from dis-

trict to district, but ruled that the state Constitution does not require

equal funding for education. The court found that the Constitution enti-

tles students to a “sound basic education,” although it did not specify

what that means.17

In 1993, another group of New York City community school boards

and other plaintiffs filed a new lawsuit, on different grounds. The coali-

tion filing the suit, the Campaign for Fiscal Equity, claimed that the

state was failing in its simple obligation to provide the “sound basic ed-

ucation” that the Court of Appeals had previously ruled was required by
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the Constitution. In June 1995, the high court concluded that the group

had grounds for a legal claim. In a decision written by Judge Carmen B.

Ciparick, a four-member majority found:

Children are entitled to minimally adequate physical facilities and

classrooms which provide enough light, space, heat and air to permit

children to learn. Children should have access to minimally adequate

instrumentalities of learning such as desks, chairs, pencils and reason-

ably current textbooks. Children are also entitled to minimally adequate

teaching of reasonably up-to-date curricula such as reading, writing,

mathematics, science and social studies by sufficient personnel ade-

quately trained to teach those subject areas.18

The case was remanded to state Supreme Court for findings of fact

as to whether the state’s existing funding structure for education meets

the constitutional requirement. In January 2001, Supreme Court Justice

LeLand DeGrasse said the education provided New York City students

“is so deficient that it falls below the constitutional floor” created by the

Education Article and that “the State’s actions are a substantial cause of

this constitutional violation.” (The judge also agreed with the plaintiffs’

claim that the school finance system violated the federal Civil Rights

Act of 1964, prohibiting discriminatory treatment of racial minorities.)

The state appealed the decision.

In June 2003, the Court of Appeals ruled mostly for the plaintiffs. In

a decision written by Chief Judge Judith Kaye, the high court required

state officials to:

� Determine the cost of providing a sound basic education for

New York City school children;

� Ensure that every school in the city “would have the re-

sources necessary for providing the opportunity for a sound

basic education,” and

� “[E]nsure a system of accountability to measure whether the

reforms actually provide the opportunity for a sound basic

education.”

The ruling did not require the state itself to pay all additional costs,

but said state leaders could require New York City to increase its local
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education funding as part of the solution. It gave Governor Pataki and the

Legislature until July 30, 2004, to “implement the necessary measures.”

In each of the following three years, state leaders increased aid to schools

in the city, but did not implement a plan to comply fully with the 2003

ruling. In early 2005, Judge DeGrasse issued an order with more specific

requirements, including operating funding of $5.6 billion annually and

additional billions for capital funding. The Appellate Division of the state

Supreme Court rejected an appeal of that decision. The Court of Appeals

was expected to rule on Judge DeGrasse’s latest order in 2007. Mean-

while, school officials in some other urban districts planned their own

lawsuits, hoping to win similar enhancements in state aid.

The Campaign for Fiscal Equity decision highlighted the ongoing

controversy over the role that increased funding might play in improv-

ing student achievement in the worst-performing schools. “Although

student performance in general tends to be highly correlated with in-

creased spending, scholars are generally reluctant to suggest that in-

creased spending necessarily makes for better education,” one review

of the state’s education policies concluded.19 And several studies have

identified high-performing schools that have the same demographics

— students of low income and minority backgrounds — as many

poorly performing schools. One analysis, for example, found 126

schools in New York that had reading or math performance in the top

third of those statewide, and had relatively high numbers of poor or mi-

nority students.20

Private Schools and Home Schooling

In its first few decades, state government subsidized the most widely

available versions of secondary education, known as academies or sem-

inaries. Some 165 such institutions operated around the state as of the

1850s. Later in the 1800s, the Legislature and the Regents provided

funding for and otherwise encouraged the creation of public high

schools. Most of the private academies closed or merged with the new

public schools, and funding for private schools was eliminated. An

1844 statute outlawed state aid to schools under the direction of any re-
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ligious denomination, and the convention 50 years later added that

provision to the state Constitution.

This so-called Blaine amendment was a central focus of the 1967

Constitutional Convention.21 By then, some 800,000 children in New

York attended Catholic schools. A 1938 revision to the Constitution al-

lowed publicly funded transportation for such students. Federal fund-

ing established in the mid-1960s also covered certain services in

parochial schools. The 1967 convention proposed repealing the Blaine

amendment, among other changes, but voters rejected the convention’s

proposals on Election Day.

Despite the general ban on aid to sectarian education, governors and

legislators have established ways to support students in private and reli-

gious schools. In addition to requiring that school districts provide trans-

portation, state laws require that each district purchase textbooks to be

loaned to children who live in the district but attend nondistrict schools.

Both the Court of Appeals and the U.S. Supreme Court have ruled that

such aid is permissible, because it benefits the students rather than the in-

stitutions. Courts have also upheld the state’s reimbursement of

nonpublic schools’ costs of administering state-required examinations.

Elected leaders in a few other states have created financial assis-

tance programs for low-income students who attend nonpublic, includ-

ing sectarian, schools. A 2002 report by Attorney General Spitzer’s

office commented favorably on proposals such as requiring that school

districts provide computers, in addition to textbooks, for students at-

tending nonpublic schools. In 2006, Governor Pataki proposed a tuition

tax credit that could be used by families with children in either public or

private schools. Representatives of Catholic and Jewish schools per-

suaded many legislators to support the idea, and Attorney General

Spitzer spoke in favor of the concept. Strong opposition from New York

State United Teachers, the statewide teachers union, convinced legisla-

tive leaders not to approve the tax credit.

In the last decade or two, a growing number of parents in New York

and other states have adopted another alternative to public schools: edu-

cating their children at home. The Education Department adopted
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regulations for such education in 1988. These regulations require that

home-schooled students receive at least the “substantial equivalent” of

the time and types of instruction provided in public schools.

New York’s regulations governing both parental and school respon-

sibilities are “more rigorous than in other states,” one analysis found.22

Parents must report quarterly to the local school district regarding each

child’s course of study. Annual reports of student achievement, includ-

ing scores on commercially published tests or certain alternative assess-

ments, are also required. Parents or others providing home instruction

are not required to have any specific credentials; local school districts

are primarily responsible for determining whether students receive an

education that meets state regulations.

School districts are not required, although they are allowed, to loan

textbooks to students who are schooled at home. Contrary to practice in

some states, home schoolers in New York are not allowed to attend

classes in the public schools because state law does not provide for

part-time attendance. Also off-limits is participation in school athletics,

although students may be allowed to join in intramural or other school

club activities. Districts are allowed to decide whether home-schooled

students may participate in school bands, use facilities such as school li-

braries and gyms, and borrow instructional items such as science

equipment.

Some 28,000 students were home-schooled as of 2001.

Higher Education

The state’s activity in education began not at the elementary and sec-

ondary levels, which dominate funding and attention today, but with

higher education. The immediate purpose for creating the Board of Re-

gents in 1784 was to redevelop King’s College (later renamed Colum-

bia College), which had been founded by a charter from King George II

in 1754 and was discontinued during the Revolutionary War.23 Many

modern education watchers complain that elected officials sometimes
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attempt to micromanage educators’work. The same might be said of the

original statute creating the Regents. The board’s duties were to include

discipline of faculty; provision was made that no fine could exceed “the

value of one bushel of wheat for any one offense.”

Today, public higher education in New York includes two giants

among American universities. The State University of New York

(SUNY) is the largest single university in the nation, while City Univer-

sity of New York (CUNY), operating throughout New York City’s five

boroughs, is the largest urban public university in the country. Alto-

gether the state is home to 271 degree-granting colleges and universi-

ties — 83 public (the SUNY and CUNY institutions), 146 independent

and 42 proprietary (profit-making) — as well as some 250 nondegree,

proprietary schools. More than 1.1 million students attended the de-

gree-granting universities and colleges in 2004. That represented an in-

crease of more than 10 percent from a decade earlier, with the additional

students largely attending full-time at SUNY and independent

campuses.

Both of New York’s public university systems came under scrutiny

in the last quarter of the 20th century for what critics said was a dimin-

ished focus on high standards. At SUNY, results have included more fi-

nancial freedom for campuses within the resources provided from

Albany, and budgetary allocations more closely linked to programs’

success in attracting students. CUNY began several efforts to raise aca-

demic standards, including eliminating remedial courses at its four-year

institutions. Both university systems now include significantly ex-

panded programs aimed at stimulating advanced technological research

as part of the state’s economic-development efforts.

State funding from taxpayers provides just less than a third of the

SUNY budget and a slightly smaller proportion at CUNY. Tuition is the

other major source of income. Total state appropriations for college and

university operating expenses are low in New York, compared to most

other states, partly because of the extensive network of private institu-

tions. The state provides limited support for private colleges and uni-

versities through what is known as Bundy aid, allocated to institutions

for each graduating student, totaling some $47 million in 2000-01. That

aid is based on a fixed number of dollars for each degree a given institu-

tion awards.

New York State provides some $800 million a year in financial aid

for college students through the Tuition Assistance Program, an
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important support for low-income students at both public and private

institutions. The state also allocates significant funding for capital im-

provements at private colleges and universities. In 2005, Governor

Pataki and the Legislature approved a $150 million matching-grant pro-

gram that the Commission on Independent Colleges and Universities

said would help stimulate $2 billion in new capital spending by the pri-

vate institutions.

The Education Department’s Office of Higher Education manages

licensing and certification of teachers — the largest single cohort of

graduates from New York’s colleges and universities. The office also

administers state-funded scholarship and grant programs and devel-

ops state government’s standards for higher education. The latter re-

sponsibility primarily applies to smaller and proprietary institutions.

Well-established universities and colleges in New York are typically

accredited by the Middle States Association of Colleges and Universi-

ties; those with programs in specialized fields such as medicine or engi-

neering will often be accredited by organizations in those fields as well.

The Education Department reviews proposed academic programs and

institutions’ requests for authority to issue new degrees. At times, the

Regents have moved to exert more authority over higher education. In

the past few years, such efforts have generally been limited to raising

standards for teacher education programs, an area closely linked to the

Education Department’s dominant role in K-12 education.

Proprietary schools in New York enroll some 75,000 students each

year in fields ranging from barbering and bartending to ultrasound op-

eration and welding. The department monitors such schools; its power

to withhold or revoke certification can affect students’ ability to qualify

for federal aid.

Creating SUNY

The growth of common schools in the early 1800s increased demand

for teachers, and in 1844 the Legislature created a tuition-free “normal

school” at Albany. Most states established public universities in the

wake of the federal government’s granting of land for such purposes in

the 1860s. Cornell University, a private institution, was designated as

the “land-grant” college in New York. Cornell was required to admit

one student from each Assembly district annually, the first instance in

which the state assumed direct financial responsibility for higher edu-
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cation other than teacher training. The delay in creating a truly public

university largely resulted from the strength of private higher education

in the state, which itself had enjoyed support from state government

since the 1700s. Some competition between the public and private

sectors for state funding and other types of support remains today.

Governor Thomas A. Dewey envisioned a state university system

partly to satisfy demand among World War II veterans for higher educa-

tion. A commission he and the Legislature appointed initiated the 1948

legislation creating the State University of New York, including today’s

network of locally sponsored community colleges. Governor Nelson A.

Rockefeller, though, brought the vision to a grand reality by building

new campuses and pushing through the Legislature billions of dollars in

funding for operational expenses as well as construction.

At its founding, the university consolidated 29 teachers’ colleges

and other state-operated institutions. Today, SUNY is the largest pro-

vider of higher education services in the state, teaching more than 40

percent of all college students. As of 2003, the system enrolled nearly

410,000 students, including some 20,000 from outside the state. Fully a

third of all high-school graduates in New York enroll at a SUNY cam-

pus, including community colleges. Research and advanced graduate

and professional studies are conducted primarily through the four uni-

versity centers at Albany, Binghamton, Buffalo, and Stony Brook (Suf-

folk County). SUNY includes two major health science centers offering

programs in medicine and related fields, at Buffalo and Stony Brook.

Other freestanding health science centers operate as part of the SUNY

system in Brooklyn and Syracuse.

Besides its institutions of general education, SUNY’s colleges in-

clude the College of Environmental Science and Forestry; Maritime

College, which prepares future officers in the American Merchant Ma-

rine; the College of Optometry, which graduates professional optome-

trists; the Institute of Technology at Utica/Rome; and the College of

Technology at Farmingdale. The university system has a special rela-

tionship with Cornell University, one of the nation’s leading private

universities, where four state-funded colleges teach agriculture and in-

dustrial/labor relations, among other subjects. A fifth such “statutory”

institution, the College of Ceramics, is located at Alfred University.

University colleges of technology reside in Alfred, Canton, Cobleskill,

Delhi, and Morrisville. The youngest state university in the country,

SUNY may also be the most complex.
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Almost half of the university’s campuses consist of the 30 two-year

community colleges — from Suffolk County to Niagara County — that

are the entry point to higher education for more than half the univer-

sity’s student body. These colleges provide higher education to students

who do not pursue a four-year degree, and play a key role in worker

training throughout the state. The institutions’ boards of trustees in-

clude members appointed by the governor and by local elected officials.

The state, local counties, and student tuition each provide roughly

one-third of operating funding, with capital costs split by state and local

tax revenues.

The largest community college — Nassau, with nearly 21,000 stu-

dents in 2003 — had a higher enrollment than all but two of SUNY’s

four-year institutions. Community colleges in Suffolk, Monroe,

Westchester, and Erie counties, and the Fashion Institute of Technol-

ogy, are also larger than most of SUNY’s four-year colleges.

The State University’s institutions also include its public policy re-

search arm, the Nelson A. Rockefeller Institute of Government (pub-

lisher of this book). Created by the Legislature in 1981 to bring the

resources of higher education to bear on the governmental process, the

Institute conducts research on the role of state and local governments in

American federalism, and on the management and finances of states

and localities in major areas of domestic affairs. It also undertakes a

wide range of projects to assist government officials and not-for-profit

groups in New York State. The Institute oversees national projects on

welfare reform and other topics conducted by research networks of

state and local experts in different parts of the country, and in conjunc-

tion with agencies such as the U.S. Government Accountability Office

and the Department of Housing and Urban Development. The Wall

Street Journal and other national publications regularly cite the Insti-

tute’s studies of state finances throughout the United States.

The State University is governed by a Board of Trustees, with 15

members appointed by the governor on approval from the Senate. In

1975, the Legislature added a student member, the president of the Stu-

dent Assembly of the State University. The trustees appoint the chan-

cellor of the university. The Board of Regents retains overall corporate

oversight of SUNY, although its exercise of that oversight has been rel-

atively limited in recent years.
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SUNY University Centers

Each of the four university centers plays a major role in the educational

life and economy of its home region.

The University at Buffalo, largest of the four, was a private institu-

tion from its creation in 1846 until 1962. Granted a charter by the state

Legislature partly as a result of efforts by future president Millard Fill-

more, its medical department graduated its first female physician in

1876 and its first African American student in 1880. Three years later,

the university recruited nationally prominent physician Roswell Park,

whose name lives today in the state-funded cancer institute in Buffalo.

Located in downtown Buffalo for more than a century, UB expanded to

a second campus in suburban Amherst in the 1970s, contributing to a

shift of population and economic activity away from the region’s urban

core. The university was elected to membership in the Association of

American Universities, representing elite status as a research univer-

sity, in 1989. In 2003, with 27,000 students and more than a dozen

colleges and schools, it was the largest public university in New York or

New England.

The State University can trace its roots through those of the Univer-

sity at Albany, whose predecessor institutions date to the normal school

created by the Legislature in 1844. The school’s mission was to train

new teachers and improve teaching in existing public schools. The

two-year institution attracted 200 to 400 students a year from through-

out the state. In 1914, the normal school was upgraded to the four-year

New York State College for Teachers. When Governor Rockefeller ini-

tiated expansion of the SUNY system, Albany and Stony Brook were

the first developed into large university centers. Today, on three cam-

puses, the University at Albany enrolls some 17,000 students, including

graduate students, in more than 200 undergraduate, master’s and doc-

toral programs. Areas of national distinction include criminal justice,

information technology and public administration and finance.

SUNY Stony Brook was founded in 1956 to educate teachers of sci-

ence and math. A 1960 report to the Regents called for its development

as a major research university. Research units today specialize in ma-

rine sciences, theoretical physics, biotechnology, and other subjects.

Enrolling some 22,000 students, Stony Brook fulfills major regional

missions in health care, economic development, and cultural and social
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development; with almost 10,000 employees, it is one of the largest em-

ployers on Long Island.

Binghamton University opened its doors as Triple Cities College in

1946 as a branch of Syracuse University. Incorporated into the state

university four years later, it was renamed Harpur College in honor of a

colonial teacher and pioneer who helped settle the Binghamton area.

Growing enrollments helped lead to the college’s selection as one of the

four doctorate-granting university centers in the state system. In 1965,

the campus was formally designated the State University of New York

at Binghamton. Enrollment in 2003 was around 13,400. The univer-

sity’s Thomas J. Watson School of Engineering and Applied Science —

named for the founder of IBM, whose corporate roots are in the

Binghamton area — enrolls 1,000 or so of the total.

City University of New York

The City University of New York dates to the creation, in 1847, of the

Free Academy, which later became the City College of New York.

CUNY now enrolls more than 200,000 students each year in almost 300

degree programs and 22 institutions, as well as more than 150,000 in

adult and continuing education.

As the population and wealth of New York City exploded in the cen-

tury following creation of the Free Academy, public colleges in the city

grew as well. Manhattan’s Hunter College was created in 1870. Brook-

lyn and Queens colleges followed in the 1930s; Staten Island Commu-

nity College (now the College of Staten Island) and Bronx and

Queensborough community colleges in the 1950s. State government

began providing modest amounts of aid for municipal colleges in the

city in 1948, as Governor Dewey and the Legislature were creating

SUNY. In 1961, Governor Rockefeller and the Legislature created the

City University of New York, incorporating the four-year and commu-

nity colleges as well as a new graduate school, partly to balance the

expansion of SUNY throughout the rest of the state.

CUNY now comprises 11 senior colleges, six community colleges, a

law school and other programs. Continuing its tradition of serving

many of the immigrants who journey from around the world to New

York, CUNY students come from 164 countries and speak 115 native

languages.
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Influences on Education Policy

Few things are more important to most voters than education. As noted

at the start of this chapter, while the subject has become politically im-

portant at the national level in recent years, education policy remains

overwhelmingly an issue for state governments.

In New York, the Board of Regents, with its wide range of powers, is

one of three centers of policy influence. The governor proposes the total

amount of aid to public schools each year, by virtue of his dominance of

the budget process. The executive can also initiate major changes in ed-

ucation policy — for instance, creation of charter schools — although

such big steps happen relatively infrequently. Finally, the Legislature

elects the Regents and is the primary driver determining how state aid

will be apportioned to various programs and individual districts; it also

plays a role, with the governor, in establishing total spending. Legisla-

tors influence educational practice by enacting laws that affect school

districts’ labor-management relations, require particular curricula, and

otherwise tell teachers and administrators what to do and how to do it.

One organization, New York State United Teachers (NYSUT), has in-

fluence in all three centers of education policymaking. The statewide

teachers’union, created in 1972 through a merger of two smaller associa-

tions, has more than 570,000 members, most of them teachers, university

educators or other school employees. The unions representing faculty at

the State University and City University — United University Profes-

sions and Professional Staff Congress, respectively — attract occasional

news coverage when they criticize funding or policy decisions of the

state’s elected leaders or administration. Their political influence relies

partly on that provided by NYSUT, the parent organization of both.

NYSUT’s large membership makes the union politically powerful

in two ways. It is perennially one of the largest donors to legislative

campaigns and has the ability to sponsor expensive advertising cam-

paigns for or against candidates. In addition, the organization uses its

own newspaper and other communications to promote favored candi-

dates, for both statewide offices and individual Senate and Assembly

seats. Unlike its counterparts at the national level, NYSUT does not

limit its political support to Democrats. In the 1996 state legislative

elections, for instance, the union endorsed 118 Democrats and 79 Re-

publicans, according to its web site. Union members are among the
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most regular visitors to legislators’ offices when annual budget deliber-

ations are underway in Albany.

Partly because of its political influence, and partly because it repre-

sents the views of many teachers, NYSUT is also a key player when the

Education Department considers policy changes affecting curriculum,

student assessment, and other issues.

Dozens of other associations represent particular education-related con-

stituencies in Albany. Among the best known is the New York State School

Boards Association. It often works cooperatively with NYSUT in speaking

out for more school aid, while the two organizations oppose each other on

many issues of labor-management relations in school districts. Other associ-

ations that lobby for funding in specific areas — for instance, school music

programs — often build support through awards that proclaim helpful legis-

lators “Friends of Music Education” or other public-relations efforts.

In the last decade or so, the Education Department has increasingly

sought the views of business leaders on the types of skills required in

the modern workplace and the need to raise achievement standards in

the state’s schools. The Business Council of New York State has been a

primary player in those efforts.

Governors, legislators, and the Education Department also respond

to broader public opinion, and to statistical and other indicators of

school performance. As noted, one of the most important recent devel-

opments in New York education policy has been creation of school re-

port cards. Disliked by much of the education establishment, the report

cards play such an important role in the state’s accountability efforts be-

cause Commissioner Mills believed they were needed. At his direction,

department staff used a privately designed template to help design and

implement the innovative performance measure.24

Broad voter sentiment includes both a general belief that education

deserves strong support, and — periodically, at least — significant frus-

tration with the cost and performance of public schools. “In New York,

as in other states, education’s ‘halo effect’ is diminished, and the de-

mands for accountability intensify,” one observer wrote in 1974. 25
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Demands for accountability today are much greater. On the other hand,

the evidence appears to indicate that the “halo effect” remains strong —

state aid to schools is at record levels, and voters approved 89 percent of

district budget proposals in May 2006.

Regulation of Professions

Among the unique aspects of New York’s Education Department is its

regulation of a broad range of professions — 50 as of 2005. Most states

regulate professionals such as accountants, engineers, and psycholo-

gists through a licensing agency or the equivalent of New York’s De-

partment of State. (The latter does license numerous occupations, as

discussed in Chapter Eight.)

The Regents were assigned responsibility for licensing of physi-

cians in 1891 — a logical step given the importance of medical educa-

tion. Over ensuing decades, the Legislature added other health-related

professions, including physician assistants, chiropractors, dentists and

dental hygienists, podiatrists, optometrists, acupuncturists, veterinari-

ans, physical therapists, pharmacists, nurses, and midwives. The de-

partment also licenses other professions requiring higher education,

such as architects, engineers, and land surveyors. The Legislature has

also decided to require licensing of interior designers and athletic train-

ers, and assigned those responsibilities to the Education Department.

Licensing is often sought by well-established members of a given pro-

fession, in part to raise the standards of practice and in part to reduce

competition from others who may charge lower fees.

The department’s Office for the Professions relies heavily on 28

Boards for the Professions to regulate individual specialties. Each

board includes members both from the profession and from outside it.

Licensing, registration, and related fees fund the office, which investi-

gates and prosecutes professional misconduct and unlicensed practice,

and administers assistance for professionals with substance-abuse

problems. The office’s work also includes administering license exami-

nations, reviewing qualifications and issuing credentials, and register-

ing entities such as pharmacies and providers of continuing education.

The Office for the Professions handles many misconduct cases ad-

ministratively. The Board of Regents acts on serious cases that may in-

clude fines up to $10,000 and suspension or revocation of a license.

Cases involving physicians, physician assistants, and specialist assistants
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are investigated by the Department of Health, and final determinations

made by the Regents on recommendation of the commissioner of

health.

Much information about licensed professionals is available to the

public. Consumers can verify a license, find whether a licensee has

been disciplined, or file a complaint by contacting the Office of the

Professions.

Serving Individuals with Disabilities

The Office of Vocational and Educational Services for Individuals with

Disabilities promotes education for students with disabilities, assures

continuity between the child and adult services systems, and provides

vocational rehabilitation and independent living services. The office,

known as VESID, administers 15 Early Childhood Direction Centers

that help families with children with disabilities from birth to age 5 find

programs and services. VESID also oversees special education services

for students in public and private schools.

VESID counselors guide individuals through service programs to

reach employment goals. Services may include vocational assessment,

vocational counseling, assistance with transition from school to the

world of work, job training and placement, and job follow-up.

State Museum and Archives

The New York State Museum, located at the Empire State Plaza in Al-

bany, is a combination of exhibition halls dedicated to the state’s natural

and social history and a research center for scientists and historians.

The museum was founded in 1836 as the State Geological and Natural

History Survey. It is now a major research and educational institution

focused on preserving the state’s artistic, social, and historical legacies.

The museum’s collections include more than 5 million artifacts and

specimens. Its exhibits and programs attract more than 1 million visi-

tors, more than half of whom come from outside the Capital Region.

Yellow school buses are a familiar sight outside the museum.

The State Archives preserves and makes accessible essential re-

corded evidence of New York’s governments, people, organizations,
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and events. It cares for more than 130 million government documents

from the 1600s through the present. The Archives Partnership Trust is a

tax-advantaged, public-private partnership that supports the educa-

tional initiatives, conservation efforts, exhibitions, and publications of

the archives.
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Chapter Fourteen

TRANSPORTATION AND

ECONOMIC DEVELOPMENT

DeWitt Clinton — mayor of New York, governor of New York

State, and unsuccessful presidential candidate — is known to history

Key points:

� The state faces tens of billions of dollars in coming

expenses for bridges, roads, and other infrastructure,

and may consider allowing private ownership of some

transportation facilities to help meet the cost.

� With business costs higher than those in many com-

peting locations, New York uses a “coupon strategy”

of providing incentives for companies to invest and

create jobs in the state.

� The Empire Zone program provides economic-devel-

opment incentives that are among the most sweeping

in the nation, but has been criticized for funding busi-

nesses that create few or no new jobs.



primarily as the driving force behind the Erie Canal. His early dreams

for the canal show he was also one of the clearest-eyed visionaries in the

young United States of America.

“As an organ of communication between the Hudson, the Missis-

sippi, the St. Lawrence, the Great Lakes of the north and west and their

tributary rivers, it will create the greatest inland trade ever witnessed,”

Clinton said of his hoped-for canal in 1815. “The most fertile and exten-

sive regions of America will avail themselves of its facilities for a

market.”

Then mayor of New York City, Clinton went on to say this of the

changes his plan would bring about:

The city will, in the course of time, become the granary of the world, the

emporium of commerce, the seat of manufactures, the focus of great

moneyed operations and the concentrating point of vast disposable, and

accumulating capital, which will stimulate, enliven, extend and reward

the exertions of human labor and ingenuity, in all their processes and

exhibitions. And before the revolution of a century, the whole island of

Manhattan, covered with inhabitants and replenished with a dense

population, will constitute one vast city.

He was, of course, exactly right. Largely because of the canal

once derided as “Clinton’s ditch,” the city of New York did become

the world’s most important center of commerce and of capital, and a

manufacturing powerhouse. The resulting wealth did reward not

only the rich but the working class and the poor as well, by providing

the jobs that in turn meant survival and even progress. It made possi-

ble development of the arts, schools, and universities, as well as gen-

erous public and private services for the needy. Not only Manhattan

but greater New York City became a teeming metropolis. And, not

least, the canal led to the growth of Upstate New York, with major

cities from its eastern terminus near Albany to Buffalo at its western

end.

Even before the Erie Canal, since colonial days, transportation has

been a fundamental ingredient in New York’s economic growth. The

same is true at the start of the 21st century, when canals play only a

small role in the state’s economy. This chapter examines state govern-

ment’s vital role in transportation and economic development, in both

those early days and the present.

374 NEW YORK STATE GOVERNMENT



Early Transportation and the Great Canal

During the first decades of New York State, most goods moved either

on the state’s great natural waterways or on roads built by private com-

panies. By 1821, 278 turnpike companies had received charters from

the Legislature to operate toll roads and had built 4,000 miles of roads

(roughly one-quarter the total length of public roads in New York to-

day).1 Albany, near the northern end of the navigable section of the

Hudson River, was the center for turnpikes stretching west, north, and

east. Much of present-day Route 20 follows the road built to the west of

the capital city, and in parts is known as Western Turnpike; sections of

the current Route 9W, which runs north and south near the west bank of

the Hudson, still bear the old name of the Albany Post Road.

Given the road-building technology of the day, transportation over

water remained far faster and cheaper, as it had been for centuries.

Nearly a century before the opening of the Erie Canal in 1730, the first

canal in then-colonial New York opened near Utica; other, smaller arti-

ficial waterways followed. By the start of the 1800s, leaders such as

Gouverneur Morris were advocating a canal that would connect the

Hudson with the hinterlands. Clinton’s prescient case for building the

canal came in the form of a pamphlet he published after the end of the

War of 1812 allowed the state’s leaders to focus on long-term progress.2

In 1817, then-Governor Clinton persuaded the Legislature to autho-

rize $7 million for construction of a canal 363 miles long, 40 feet wide,

and 4 feet deep. Much of the work was done by farmers who lived along

the route. Some sections were open by 1820. A statewide celebration

took place in October 1825 when the governor journeyed from Buffalo,

along the completed canal and down the Hudson River, to New York

City.

Freight rates over the canal were $10 per ton — one-tenth the over-

land cost. In 1829, the Erie Canal carried some 3,540 bushels of wheat

down from Buffalo. By 1841 the figure had reached 1 million. All along

the waterway, new enterprises needed workers to load the wheat and
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myriad other goods onto canal boats, to handle shipping transactions, to

care for the boats and their crews, and to perform other jobs created by

the shipping boom.

Before construction of the canal, New York City was the nation’s

fifth-largest seaport, behind Boston, Baltimore, Philadelphia, and New

Orleans. Within 15 years of its opening, New York was by far the larg-

est. The increase in commercial activity helped fuel development of al-

ready booming banks and other financial houses, as well as businesses

involved in manufacturing and trade.

The new economic activity both upstate and down created opportu-

nity for a population that was growing rapidly because of high birth

rates and immigration — and helped stimulate even more of the latter.

Cities all along the water route from New York Harbor to the Great

Lakes boomed from 1825 to 1855 — New York grew from 166,000 to

630,000 residents; Albany, from 16,000 to 57,000; and Rochester, from

9,500 to 44,000. Buffalo mushroomed from a small center of 5,000 to

more than 74,000 over the three decades.

As with most revolutionary economic forces, the canal created some

losers as well as winners. Long-established farmers in the eastern sec-

tion of the state saw their wheat lose value as western farms with rich

soil no longer had to charge premium prices to cover high transporta-

tion costs. Upstate towns such as Auburn and Cazenovia that were not

along the canal lost out to those that were. Hudson River port villages

that had grown up as terminals for roads through the Catskills saw their

growth cease as the huge increases in freight traffic no longer came on

overland routes.

Growth and Decline of the Canal System

While the Erie Canal was the most important, other, smaller water

routes were built and later expanded throughout much of the 1800s —

the Champlain, Oswego, and Cayuga-Seneca canals among them. State

government spent scores of millions of dollars on the projects. Most of

the dollars were raised through the sale of bonds, leading to serious fi-

nancial problems in Albany that in turn resulted in the state Constitu-

tion’s limitations on debt (see Chapter Eleven).

During the 20th century, competition from railroads, paved roads,

and motor vehicles (and, after 1959, the St. Lawrence Seaway) did
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away with most of the canals’ usefulness as commercial traffic routes.

For much of the century’s latter half, state government — as well as

businesses and residents — largely ignored the canals.

In 1991, Governor Cuomo and the Legislature initiated a constitu-

tional amendment, approved by voters, that allowed long-term leasing

of canal system lands to encourage business development. The follow-

ing year brought legislation to transfer responsibility for operating and

maintaining the canal system from the Department of Transportation

(DOT) to the New York State Canal Corp., a new subsidiary of the

Thruway Authority. The change made it possible to use Thruway toll

revenues, rather than the tax dollars that fund DOT, to support the

canals — freeing general state revenue for other needs.

A renewed focus on recreational and tourist use of the Erie Canal

corridor, in particular, emerged in the 1990s. Both the state and federal

governments devoted millions of dollars to develop parks, historic

sites, and businesses along the canal trail.

In 1999, the Canal Corp. solicited bids from private investors for de-

velopment rights along the canal. The Office of the State Comptroller

eventually rejected the Canal Corp.’s agreement with a Buffalo-based

company after determining that other bidders may not have had a fair

opportunity to win the development rights. An interagency task force

recommended in 2005 that the Canal Corp. be separated from the Thru-

way Authority, and financial support drawn from the general state bud-

get rather than Thruway toll revenues. The Legislature had not acted on

the proposals as of a year later.

Boaters today can cruise the 340 miles of the Erie Canal in four to

five days, given the speed limit of 10 mph in force most of the way.

Varying in depth from 12 to 14 feet, the canal extends from the conflu-

ence of the Mohawk and Hudson rivers at Waterford, a few miles

north of Albany, to the Niagara River at Tonawanda, north of Buffalo.

(For much of the first 100 miles, the canal is the Mohawk River, the

original canal that paralleled the river having been abandoned.) From

tidewater level at the eastern end, the canal rises through locks in the

Mohawk Valley to 420 feet above sea level at Rome. Going west, it de-

scends to 363 feet at the junction with the Oswego Canal, and then

rises to 565 feet at the Niagara River. Other canals link the Erie to

Lake Champlain, Lake Ontario, and two of the Finger Lakes, Cayuga

and Seneca.
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Changes in Administrative Structure

The growth of the canals led in 1878 to creation of the state Department

of Public Works, with the primary duty of overseeing operation and

maintenance of the manmade waterways. The first “state highway,”

called State Road Number 1, was built with a combination of town,

county, and state dollars in 1898. The two-mile road was the start of

what today is known as Route 7, from Schenectady to Troy. Governor

Charles Evans Hughes and the Legislature created a Department of

Highways, in recognition of the coming age of the automobile, 11 years

later. Fulfilling their expectations, motor vehicles became more and

more numerous. From 255,000 in 1915, the number of registered vehi-

cles more than doubled over the next five years, and reached 2.3 million

by 1930. (See sidebar on the next page.)

Governor Smith’s reorganization of the state administration in 1923

included creation of a unified Department of Public Works, with re-

sponsibility for highways, canals, and public buildings. Albany im-

posed its first gasoline tax, 2 cents a gallon, in 1929. State spending on

highways tripled, to more than $300 million, from 1930 to 1950.

The Modern Department of Transportation

Governor Nelson A. Rockefeller and the Legislature created the De-

partment of Transportation in 1967. The declaration of policy included

in the legislation stated that “adequate, safe and efficient transportation

facilities and services at reasonable cost to the people are essential to

the economic growth of the state and the well-being of its people.” The

new agency consolidated the transportation-related functions per-

formed by the Department of Public Works and others, including re-

sponsibility for aviation that had been located in the Department of

Commerce.

Today the Department of Transportation’s primary operational

function is maintaining highways and bridges. The agency also admin-

isters federal and state aid for local highways, airports, mass transit

agencies, ports, and railways; regulates rates and service of motor and

rail carriers; and inspects school and charter buses. State government

spent about $3.9 billion of its own tax and fee charges, along with $1.4

billion in federal aid, on transportation in 2005. Those figures exclude
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Department of Motor Vehicles

Formerly a bureau within the Department of Taxation and Finance, the

Department of Motor Vehicles was established in 1959. Some 11.4 mil-

lion New Yorkers were licensed drivers in 2003, making the agency the

single most common point of contact between residents and their state

government. The department issues licenses and vehicle registrations

through 29 state offices and 101 county-clerk offices around the state.

By the early 1990s, some three decades after its founding, New

York’s motor vehicles agency — like those in most states — was con-

sidered an example of bureaucratic ineptitude. Long lines. Slow and

sometimes discourteous service, and frustrating paperwork seemed

common.

Governor Cuomo’s Motor Vehicles Commissioner, Patricia

Adduci, began a quality-improvement effort that involved employees

as well as “customers” of the agency in studying ways to improve ser-

vice. Simple steps included “take-a-number” queuing systems that al-

lowed waiting motorists to sit rather than stand continuously in line;

and electronic signs estimating how long waits might be. Mail-in re-

newals, on-site processing for large rental fleets, and other changes re-

duced waiting lines noticeably. The agency began to measure customer

satisfaction, a key to pushing change through the bureaucracy, in 1993.

The Pataki administration continued improvement efforts by insti-

tuting Internet-based renewal of vehicle registrations and e-mail infor-

mation services. Waiting times continued to drop. New York was one of

the first states to use digital photos, allowing drivers to choose images

to be imprinted on licenses. The department won widespread praise in

the press and awards from groups such as the Citizens Budget Commis-

sion for innovation in public service.

Besides its registering and licensing functions, DMV keeps statis-

tics on motor vehicle accidents. The number of individuals killed in

such accidents has decreased for more than a decade, from 2,263 in

1989 to 1,431 in 2001 — a reduction of more than one-third. Nonfatal

injuries also declined, though by a smaller proportion. Vehicle travel

has increased sharply over the period, meaning the rates of both fatal

and nonfatal injuries have fallen by a higher percentage than the abso-

lute numbers.

DMV employed 2,775 as of 2006.



most spending by the Metropolitan Transportation, Thruway, and other

authorities.

The department owns 15,020 miles of state highways, part of a com-

bined state-and-local network totaling more than 110,000 miles. The

state agency and counterparts at the local level work cooperatively in

many ways. They share some facilities; in numerous locations, the state

contracts with town or county highway departments to plow the snow

and cut the grass and weeds along the roadside. While useful, coopera-

tion isn’t what it could be; it’s not uncommon to see a state truck lift its

plow blade while driving along a snowy local highway. DOT also in-

spects all 17,000 bridges in the state, including those that are part of

local roads.

Reflecting the importance of transportation to economic growth, the

department administers the Industrial Access Program and other eco-

nomic-development efforts to support highway, bridge, and rail im-

provements that facilitate creation and retention of jobs.

DOT also maintains a Research and Development Bureau, created

in 1958, that focuses on research in structures, materials, and pavement

along with active technology-transfer programs to help local highway

departments. Reports in the past decade have examined such things as

the use of “rumble strips” that alert drivers when vehicles wander onto

the edge of a highway, the use of certain types of precast beams for

bridge construction, and the ability of different traffic poles to

withstand wind pressure.

Reflecting rising public interest and the philosophy of a new ad-

ministration, in the late 1990s the department created an Environmen-

tal Analysis Bureau. The bureau provides expertise on environmental

matters and liaison to environmental agencies and groups. Commis-

sioner Joseph Boardman said in a 1999 interview the new attention to

environmental matters grew out of a conversation with Governor

Pataki when the two were returning home from the funeral of former

state Senator Norman J. Levy, who had served as chairman of the Sen-

ate Transportation Committee.3 The department developed an exten-

sive environmental initiative that included such steps as restoring

wetlands diminished by previous highway projects, and retrofitting

highway drainage systems to reduce water pollution from farms and

other sources.

380 NEW YORK STATE GOVERNMENT

3 Author’s interview with Commissioner Joseph Boardman, December 21, 1999.



Another management change of recent years, in response to criti-

cism from many motorists, was legislation enacted in 1995 requiring

construction projects in metropolitan New York and Long Island to be

done at night whenever feasible. Many road jobs elsewhere in the state

also are now performed after the hours of heaviest use.

For all the changes over the years, DOT remains, in many ways, the

same engineering-focused agency its predecessors were two centuries

ago. Some 4,000 of the department’s approximately 10,000 employees

worked in design and construction as of 2005; DOT also spends tens of

millions of dollars each year hiring outside professional engineers for

work on highway and other projects. Some 4,900 other employees

worked in operations and maintenance, primarily running the plows

and other equipment used to care for roads and bridges.

“Strictly speaking, the state of New York is not much of a highway

builder. It gets them done out, like the laundry. It decides where they

will go. It plans them.... It repairs them. It prints white lines along them.

But the actual building is done by private enterprise” for the most part.

(The quote is from a 1955 survey of state government, but remains

largely true today.)4

Allocations of capital funding are based on requests from local offi-

cials to regional DOT offices, along with agency staff’s identification

of high-accident locations, connections needed for a new residential or

commercial development, and roads or bridges in need of rehabilita-

tion. Some legislators, particularly senior members of the majority con-

ference in each house, play influential roles in directing the funding of

transportation projects in their regions. The final capital program

adopted each year is in the form of an agreement among DOT, the gov-

ernor’s office, the Legislature, and federal funding agencies. Thus the

dollars available to any given region, like those for school aid and other

spending, depend partly on the region’s political influence in Albany.

The Thruway

Governor Herbert Lehman initiated construction of the Thruway in

1942, as the state’s population continued a long boom, and use of motor

vehicles became more common, and mobility more desirable. Owing
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partly to wartime delays, the first section opened 12 years later, with

most of the Buffalo-New York City route complete by 1955. Governor

Thomas E. Dewey, who was responsible for building most of the super-

highway and whose name it bears today, made the decision to use tolls

to pay for initial construction and maintenance.

An engineering feat of its time, the Thruway is designed for safety at

high speeds — with, for instance, no curve sharp enough to reduce mo-

torists’ sight lines below 1,000 feet. Its construction required, among

other things, the building of the grand Tappan Zee Bridge across a

three-mile stretch of the lower Hudson River. (The bridge is named af-

ter the local section of the river. In precolonial days, nearby lands were

home to the Tappan tribe of Indians; “zee” (sea) is the Dutch name for

open expanse of water.) In 1994, the bridge was rededicated as the Gov-

ernor Malcolm Wilson Tappan Zee Bridge in honor of the former

governor.

New York’s biggest superhighway and the first of its kind in the

country, the Thruway was virtually finished before the federal govern-

ment began subsidizing interstate roads under President Eisenhower.

The state’s congressional delegations succeeded in writing federal

funding formulas to repay the cost of building the Thruway. Decades

after its completion, however, New York was still collecting federal aid

— and the Thruway Authority was collecting tolls at higher levels than

ever. The tolls remained a favorite topic of complaint for upstate motor-

ists. Most agreed, though, that one big improvement had occurred in re-

cent years: the quality of food and other amenities at Thruway rest

stops. The Cuomo administration improved services at the rest stops by

redeveloping them in partnership with McDonald’s and Marriott Corp.,

two private companies known as worldwide leaders in the hospitality

industry.

Today, the 641-mile Thruway is the longest toll superhighway sys-

tem in the United States. Its mainline from New York to Albany, west to

Buffalo and southwest to the Pennsylvania line at Ripley is 496 miles

long. Other sections make direct connections with the Connecticut and

Massachusetts turnpikes, New Jersey’s Garden State Parkway and In-

terstate 287, and other major expressways that lead to New England,

Canada, the Midwest, and the South. Some 230 million vehicles travel

more than 8 billion miles on the Thruway each year.

The Thruway Authority is a public authority whose three members

are appointed by the governor, with consent of the Senate, to nine-year
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terms. The governor designates the chair. The authority also operates

and maintains the New York State Canal System, comprised of the Erie,

Champlain, Oswego, and Cayuga-Seneca canals.

Mass Transportation

Subway, bus, and light rail transportation service appears to be adminis-

tered at the regional level everywhere it exists throughout the state. In

fact, mass transportation is a combined state-local function, with state

government providing the majority of taxpayer support and retaining

ultimate authority.

More than in any other state, mass transit is a New York phenome-

non. Nearly a third of the nation’s transit trips each year — a total of

some 2.4 billion — occur in the state, according to the Metropolitan

Transportation Authority. The MTA’s subways account for about half

the statewide total, while buses in the city contribute almost another

third. Other downstate services — the Long Island Rail Road, down-

state suburban buses, the Metro-North Railroad serving New York

City’s northern suburbs, and the Staten Island Ferry — are also major

elements of the transit total. Nine upstate regional authorities, with the

largest in the Buffalo, Rochester, Syracuse, and Albany areas, provide

some 70 million rides a year — roughly one trip for every 33 in the

downstate region.

Mass transit originated largely as a private-sector business, modeled

on bus and underground railway transportation in London, Paris, and

Boston. The first New York City subway opened in October 1904; on a

Sunday three days later, some 1 million city residents packed the sta-

tions. The city purchased the Interborough Rapid Transit and Brook-

lyn-Manhattan Transit systems in 1940, after labor and other problems

made it difficult for private ownership to continue, and combined them

with a city-owned system. (The IRT and BMT acronyms still appear in

some subway stations, although routes have been renamed.) The MTA

assumed control of city transit operations in 1968.

Today, the MTA is responsible for commuter transportation and re-

lated services within the broad downstate metropolitan region, includ-

ing New York City as well as the suburban counties of Dutchess,

Nassau, Orange, Putnam, Rockland, Suffolk, and Westchester. The au-

thority’s subsidiary organizations include the Long Island Rail Road;

Metro-North; the New York City Transit Authority and its subsidiary,
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the Manhattan and Bronx Surface Transit Operating Authority; the

Staten Island Rapid Transit Operating Authority; and the Triborough

Bridge and Tunnel Authority.

The MTA board includes a chair and 16 other voting members, all

appointed by the governor to six-year terms with the approval of the

Senate. The mayor of New York City influences the MTA by recom-

mending three members of the authority’s board and, when he chooses,

using the bully pulpit to create favorable or unfavorable publicity for

the agency and the governor.

Fares and tolls made up some 55 percent of MTA revenues in 2005.

Another important source of income is a 17 percent surcharge on state

corporate income taxes paid by businesses operating in the metropoli-

tan transit region. The authority receives other dedicated tax revenues,

including proceeds from local mortgage recording taxes and the state

petroleum business tax.

In addition to its operating budgets, the MTA’s capital budget allo-

cates funding for essential investments such as subway cars, track,

buses, and commuter stations. The MTA Capital Program Review

Board, which must approve capital spending, includes appointees of the

governor, the Senate majority leader, and the Assembly speaker. Each

legislative leader typically designates a legislator from the metropolitan

suburbs, giving those regions a significant voice in allocating MTA

capital dollars.

Other regional mass-transit authorities around the state — most of

which operate bus service exclusively — formed in the 1950s and

1960s to take over failing private transportation operators. Their

boards of directors are also appointed by the governor with approval

of the Senate. Governors typically rely partly on nominations from lo-

cal political and elected leaders, including members of other political

parties, to make such appointments. Like the MTA, funding for these

authorities comes from a combination of fares and state and local tax

revenues.

The Niagara Frontier Transportation Authority is the largest of the

upstate authorities. In addition to local bus service, it operates the

Greater Buffalo and Niagara Falls International Airports, the Port of

Buffalo, and a 6.4-mile light rail system linking downtown Buffalo to

suburban Amherst.
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Airports

When transportation is on land or on water, state and local governments

play key regulatory and police roles. The same is not true of aviation,

which is the province of federal regulators, primarily the Federal Avia-

tion Administration. The state does, however, play a major role in pro-

viding and supporting the airports that make possible millions of trips

each year by New Yorkers and travelers from all over the world.

By far the largest and busiest airports in the state are John F. Ken-

nedy International Airport and LaGuardia Airport, both operated by the

Port Authority of New York and New Jersey under leases with the city

of New York that originated in 1948. More than 40 million passengers

arrived at or departed from JFK 2005, and LaGuardia served more than

24 million. Four other airports in the state — Greater Buffalo Interna-

tional, Greater Rochester International, Albany International, and Syra-

cuse-Hancock International — each had more than 1 million

enplanements. JFK is by far the most important cargo airport, shipping

1.7 million tons in 2005 — roughly two-thirds of the statewide total.

JFK was known officially as New York International Airport when

it opened in 1948 (unofficially as Idlewild Airport), and was renamed in

honor of the late president in December 1963. Despite its size and fame,

the airport has not grown as much in recent years as some counterparts

elsewhere in the country, because of congestion and other factors. Start-

ing in 1994, the Port Authority and airlines that operate from JFK un-

dertook a long-discussed expansion of terminals and other facilities to

make the airport more attractive to carriers, passengers, and shippers;

that work continued in 2001. More than 35,000 people are employed at

the airport. LaGuardia opened as a private flying field in 1929 under the

name of Glenn H. Curtiss Airport, after the Long Island native who

played a key role in developing the American aircraft industry. Later

taken over by New York City, its name was changed to honor former

Mayor Fiorello LaGuardia in 1947. New terminal buildings and

expansions took place in the 1960s and early 1990s.

The state owns Stewart International Airport, a former military

airbase near Newburgh, Orange County. In 1999, Governor Pataki

signed a 99-year lease with a British firm, National Express Group, to

manage the airport. The agreement for a private company to operate a

major publicly owned airport was among the first in the nation. Devel-

opment of the airport remains in the early stages. In 2002, Stewart saw
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181,000 passengers on outbound flights, a fraction of the activity at Up-

state airports such as Albany’s and Buffalo’s. Compared to LaGuardia

or Newark Airports, with which Stewart competes for some flights, us-

age remains particularly light. A master plan released in 2005 called for

direct access to the nearby Interstate 84 and the Metro-North Railroad’s

Port Jervis Line, along with a new passenger terminal and other im-

provements. With such developments, emplanements might rise to 1.5

million by 2022, according to the master plan. State and local officials

also faced decisions that would affect commercial and industrial growth

around the airport. With rapid population growth in Orange County,

many residents urged strict limits on business development. Business

groups argued that economic development could offset rising property

taxes and provide needed jobs for the region.

Major Questions Over Future Capital Needs

In 2005, Governor Pataki and the Legislature approved a five-year

transportation capital plan for maintenance and construction of assets

managed by DOT, the MTA, Thruway Authority, and other agencies.

State leaders identified some $70 billion in other long-term projects that

were not included in the plan, such as reconstruction of the Tappan Zee

Bridge over the lower Hudson River, the Second Avenue subway in

New York City, and the Peace Bridge between Western New York and

Canada. Pointing to experience in some two dozen other states, the

Pataki administration said such large funding demands could best be

met by inviting private investment to go along with state funds obtained

from user fees and borrowing. As part of his 2006-07 budget proposal,

Governor Pataki proposed legislation that would allow a public-private

partnership for redevelopment of the Tappan Zee Bridge.

Supporters of the proposal said allowing private-sector companies

to build and manage such a large project would result in earlier comple-

tion and significant cost savings, while avoiding the need for tens of bil-

lions of dollars in new state debt. Opponents said private-sector control

could result in higher costs for users, lack of accountability and loss of

unionized jobs. The Legislature refused to act on the Tappan Zee

proposal.

In coming years, funding requirements for maintaining and improv-

ing the state’s roads, bridges, mass transit, and other infrastructure will

compete with demands for more spending on education, health care,
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and other programs. It’s likely that state leaders will continue to exam-

ine whether private investment should play a role in transportation

funding.

Economic Development

Organizations and regions that compete to promote economic growth

strive to do two things: create and maximize competitive advantages,

and reduce any disadvantages as much as possible. Digging the Erie

Canal was the first large-scale effort by any state to create an economic

advantage. For more than a century after DeWitt Clinton’s ditch opened

to traffic, the economy of the Empire State was the envy of the nation; a

1994 retrospective called that period “the First New York Century.”5

The elite of the nation’s manufacturing, finance, and trading industries

were headquartered in the state, as were the communications giants in

publishing, broadcasting, and telephones. After more than a century of

dramatic growth, New York’s political strength in Washington during

the early 1940s was unrivaled — the sitting president was a New

Yorker, as were the presidential nominee of the other major political

party, the largest bloc of votes in Congress, and the chief justice of the

United States.

Even then, though, the Empire State was in the early stages of a long

decline in economic and thus political power relative to the rest of the

nation. The federal government began regularly counting jobs nation-

wide in 1939, and over the ensuing half-century annual job growth in

New York was lower than the nationwide rate in more than four of ev-

ery five years. Some of that difference might be explained simply by

size; smaller states could be expected to experience proportionally

greater growth than the largest states. That was not the only explana-

tion, though; a 1992 study by the Federal Reserve Bank of Boston

found that New York ranked last among the 48 contiguous states for

overall job growth from 1969 to 1990.6 As suggested by that study,

New York’s economic situation relative to other states started to be-

come especially dire in the late 1960s and 1970s. During the latter
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decade, the state was one of only two among the fifty to lose population,

as residents moved elsewhere in search of opportunity.

Recognition that the state was suffering competitively was among

the reasons Governor Rockefeller undertook a significant expansion of

existing economic development efforts. The Department of Commerce

had been created in 1944 to promote business and act as a clearinghouse

for contacts between business owners and the state. Its Division of Eco-

nomic Development mainly performed research and planning, includ-

ing assisting localities with land-use issues and publishing statistics on

the state’s economy. Governor Rockefeller changed the primary func-

tion of the Commerce Department to “the creation of new job opportu-

nities through the promotion of the continuing economic development

of New York State.”7

A related function, seldom stated publicly, was to offset the growing

tendency of southern states to “raid” New York’s economy by encour-

aging businesses to move where labor, taxes, and other costs were

cheaper. Rockefeller created agencies such as the Job Development Au-

thority, the Urban Development Corp., and the Science and Technology

Foundation to play active roles in stimulating economic growth. One

motivation for these efforts, it seems likely, was to offset potential eco-

nomic (and political) repercussions from significant tax increases and

newly strengthened regulatory activities in areas such as environmental

laws. New federal programs and tax incentives aimed at job develop-

ment contributed to such new approaches as well, although not all states

responded to federal encouragement as much as New York did.

The Business Climate

Governor Carey continued the activist efforts begun under Rockefeller

and added a new emphasis: improving the basic competitiveness of the

state’s business climate. His well-known 1975 declaration that “the

days of wine and roses are over” was a direct reference to Albany’s abil-

ity to raise and spend money — but, more fundamentally, a statement of

the need to strengthen the private sector by limiting the size and cost of

state government.

Over eight years, Governor Carey and the Legislature cut the top

personal tax rate from over 15 percent to 10 percent. (The tax-cutting
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had begun with a small income-tax cut introduced by Governor

Malcolm Wilson, who served just more than a year after Governor

Rockefeller resigned in December 1973.) The corporate tax rate rose

from 9 to 10 percent (and, for two years, to 12 percent) to generate reve-

nue during the Carey era; to help offset any damage to manufacturers,

Governor Carey and the Legislature created an investment tax credit,

which reduces corporate taxes for companies that make capital invest-

ments in the state. The mission of the Urban Development Corp. ex-

panded from that of developing housing to include a broader range of

economic development. To cut bureaucratic red tape that many busi-

ness executives said hampered economic growth, the Carey administra-

tion created the Office of Business Permits to act as a one-stop center

for permits and an advocate within government for private firms. (The

office, now known as the Governor’s Office of Regulatory Reform, is

described in more detail in Chapter Eight.)

Governor Cuomo and the Legislature continued cutting tax rates

through the economic boom of the 1980s, again with the stated goal of

making New York’s business climate more competitive. From 1983

through 1989, the top personal tax rate dropped in steps from 10 percent

to just under 8 percent. (Some of the rate reduction was offset by a

broadening of the types of income to which the tax rate applied, as a re-

sult of changes at the federal level; the federal definition of income is

the basis for New York’s.) The Cuomo era established other innova-

tions such as the Centers for Advanced Technology, university-based

facilities that receive state and private funding to develop marketable

technologies; and the Industrial Effectiveness Program, which helps

manufacturers improve management and production processes. When

the state’s economy foundered and Albany’s revenue faltered from

1989 to 1992, Governor Cuomo and the Legislature enacted several tax

increases, including a temporary surcharge on business taxes, that

critics said worsened the economic downturn in New York.

Governor Pataki intensified efforts to improve the business climate.

Every major state-level tax was reduced significantly starting in 1995;

the resulting annual savings to taxpayers totaled nearly $10 billion, or

some 20 percent of what Albany’s tax collections would have been oth-

erwise. Particularly important were reductions in tax rates on personal

and corporate income. Sales tax rates in most of the state rose in the

1990s, although revenues from those increases were not as sizable as

other tax reductions.
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The Pataki administration adopted other policies intended to make

the state more business-friendly. Regulatory agencies were directed to

give greater consideration to any costs associated with new rules; po-

tential development sites were identified, and permits for them initi-

ated, to be ready when a major employer needed a location for a facility.

Rates for workers’ compensation and unemployment insurance were

reduced, and electric utilities agreed with the Public Service Commis-

sion to reduce industrial energy rates and allow customers to choose

electrical providers in an open marketplace.

Responding to criticisms from local economic development organi-

zations around the state, and seeking to create a new “brand” for mar-

keting the state to corporate executives, Governor Pataki consolidated

the state’s efforts under a new umbrella organization called Empire

State Development. The new agency encompassed the existing Depart-

ment of Economic Development, Job Development Authority, and Sci-

ence and Technology Foundation as well as a new subsidiary of the

Urban Development Corporation called the Empire State Development

Corporation, under whose name UDC now does business. The powers

of Empire State Development include the authority to issue tax-exempt

and nontax-exempt bonds, override local planning and zoning codes,

and take property by eminent domain for public purposes. The result of

the restructuring was an approach more like those in other states that

had developed successful economic development efforts in the 1980s

and 1990s — a unified effort directly accountable to the governor, and

therefore easier for corporate executives to understand and approach

for assistance. UDC remains the legal entity through which ESD often

operates; the governor appoints a nine-member board to oversee UDC,

with confirmation by the Senate, and designates the chairman. (The

Pataki administration retained the existing legal structure for

economic-development agencies in part so new approaches would not

have to be negotiated with the Legislature.)

The Pataki administration’s approach to economic development dif-

fered from its predecessors in other ways as well. Governor Pataki

spoke regularly with corporate chief executives to convince them of

state government’s willingness to support their investments in New

York. More than any governor in recent memory, Pataki also spoke

publicly — in State of the State addresses, and public appearances

around the state — about the need to keep the state economy strong by

making it possible for businesses to create jobs. That theme was a cen-

tral element of the 2006 gubernatorial campaign — a reflection of the
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changed nature of the political debate in Albany, as well as the need for

further improvement in the state’s economy.

The “Coupon” Strategy

Aquarter-century after Governors Wilson and Carey started cutting taxes

to encourage broad-based business growth, the cost of doing business in

New York was still considered generally high because of labor costs,

taxes, energy costs, and other factors. To offset those disadvantages, the

state continued to rely heavily on what economic development profes-

sionals sometimes call a “coupon” or “rebate” strategy — providing tar-

geted financial incentives to overcome generally higher costs of doing

business. One element of that approach was the Jobs Now fund, which

set aside $40 million or so each year to be used as incentives for major

new projects or business expansions. The fund was created in 1996

largely at the initiative of Senator Bruno, at a time when numerous other

states were developing significant financial incentive packages to attract

major employers, especially in highly paid industries such as automotive

manufacturing and computer-chip fabrication.

One of the state’s most frequently used economic development tools

dates from 1969. That year, New York adopted legislation allowing lo-

calities to create industrial development agencies, and over the ensuing

decades the IDAs’ abatement of local property taxes became one of the

most common elements of economic-development packages offered by

the state and local organizations.

The Legislature approves creation of each agency in response to lo-

cal request, and each is governed by a sponsoring municipality that ap-

points the agency’s board of directors. For eligible projects, an IDA can

purchase the relevant property, making it tax-exempt because of the

agency’s governmental status. The IDA then leases the property back to

the business, which usually agrees to make payments in lieu of local

school and other property taxes at a reduced level for 10 years or more.

Project developers also can seek exemption from mortgage recording

taxes on property purchases, and from sales taxes on goods used in the

new facility.

While the Legislature created more than 140 IDAs over three de-

cades, 116 were active as of 2004, with total revenues of $101.9 mil-

lion, according to the Office of the State Comptroller. The reporting
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agencies indicated they had total outstanding obligations and conduit

debt of $17 billion, with $7.3 billion of that in New York City.

Other common incentives in the 1990s and as the new century began

included direct loans to businesses for a portion of project costs, loan guar-

antees for working capital, and cash assistance for employee training.

A Major New Incentive Program

In 2000, at the initiative of Speaker Silver, the state expanded an exist-

ing form of incentives into a dramatic new program called Empire

Zones — areas within 40 designated communities around the state

where new or growing businesses could operate virtually free of state

and local taxes. Incentives in the zones included state reimbursement of

local property taxes, exemption from sales taxes on most purchases,

credits to reduce or eliminate state corporate taxes in the zone, and a

state tax credit for part of the cost of employee wages. The credits could

add up to significantly more than was available to companies before.

When IBM announced a $2.5 billion investment in a new semiconduc-

tor plant in October 2000, the governor’s office said the Empire Zone

credits totaled $475 million. The zone designation was said to have

been the deciding factor in other location decisions, such as a 2000 de-

cision by Corning Incorporated to open a photonics plant in Henrietta,

outside Rochester, creating more than 400 jobs.

As of 2006, the state had created 72 Empire Zones. The “zones” no

longer were single, contiguous areas, but acreage — even square footage

— that local zone administrators could apply to specific sites miles away

from each other. Originally envisioned as targeting hard-pressed commu-

nities, the program evolved into a highly valuable economic-develop-

ment tool that could be used almost anywhere in the state.

Empire Zone benefits were among the incentives state officials used

to persuade Advanced Micro Devices Corp. to announce plans for a

$3.2 billion computer-chip plant in Saratoga County. (The project,

made public in June 2006, would also be eligible for an unusual $500

million grant to offset capital investment and $150 million in assistance

for research and development costs.) The agreement was not binding on

AMD. Company officials said the plant, if completed, would create

1,200 permanent, high-paid jobs and several thousand temporary con-

struction jobs. Industry observers said the plant would be likely to stim-

ulate several thousand jobs at suppliers, local retailers, and other
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businesses. Some critics said the state’s assistance was too rich for the

number of jobs created.8

The Empire Zones program has also been criticized for rewarding

“new” job creation that actually involved existing jobs being moved to

new corporate entities. A review by the Syracuse Post-Standard found

that “hundreds” of companies had made such changes.

Across the state, existing companies shifted their assets or reincor-

porated and seemed to be new. Workers continued to make the same

computers, beer, jewelry and newspapers they have produced in New

York for generations.…

Donald Western, who runs Onondaga County’s Empire Zone, calls

these kinds of moves a “change of shirt.” It reminds him of turning his

gym shirt inside out as a kid to play for the red team instead of the blue.9

Governor Pataki and the Legislature tightened the Empire Zone

rules for new applicants in 2002. Benefits for companies that had al-

ready qualified were to remain in place for several additional years. The

state’s experience with the program illustrated the difficulty of design-

ing business-assistance policies that would make New York companies

competitive with those in other locations without providing unfair

advantages to a relative few firms.

In addition to providing financial incentives and other assistance to

individual businesses, ESD’s major efforts include marketing the state

as a business location and tourism destination. The “I Love NY” cam-

paign developed under Governor Carey remains nationally recognized.

The state has increased business marketing advertisements on broad-

cast media and in national financial publications to spread the word

about lower taxes, a new regulatory environment, and other

improvements in the business climate.

What Works in Economic Development?

The use of government-funded incentives for economic development

first came under widespread criticism in many areas of the country, in-
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cluding New York, in the 1980s. As noted above, such complaints con-

tinue today. Representatives of public employee unions and other

organizations that lobby for higher state spending say many of New

York’s tax incentives and direct financial assistance programs are un-

likely to improve the state’s economy and might prove harmful by re-

ducing support for education and other services. Supporters of such

programs do not argue that every individual deal makes a difference be-

tween job growth and stagnation. Business groups and economic devel-

opers point to the unquestioned increase in incentives being offered by

other major states, and argue, among other things, that New York faces

two choices: competing with those states, or losing more jobs and popu-

lation to other states.10

One extensive study of industrial development agencies concluded

that IDAs in New York “do appear to influence the behavior of project

developers.” About 30 percent of developers responding to a survey re-

ported that projects would have moved out of New York or been can-

celed without IDA assistance. Others would have been altered in scale,

location, or timing, while 20 percent of respondents reported that pro-

jects would have moved forward unchanged without IDA involvement.

The 1998 study, conducted under a statutory directive initiated by legis-

lators who were skeptical of some IDA projects, also found that the

agencies “have added significant taxable value to local communities.”

It concluded, however, that effects on job creation and retention were

impossible to measure definitively under existing reporting require-

ments.11

Over the last decade, state economic development officials devel-

oped a detailed analytical process to examine whether a company ap-

plying for assistance was likely to leave the state or go out of business

without help, using indicators such as whether production equipment in

a given facility was becoming obsolete. Applicants were required to

show that they could obtain additional financing from other public or

private sources. The analysis also included a comparison of costs and

expected benefits, including benchmarks for incentive offers. Contracts
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with companies receiving incentives specified how many jobs were ex-

pected after a given period, and in many cases ESD retained the right to

withdraw or recoup its financial assistance if employment targets were

not met.

“Many states continue to emphasize the need to be competitive with

other states in attracting firms and investment with locational incen-

tives,” a 1999 review of various states’ economic development policies

concluded. “Given our decentralized federal system, it is hard to imag-

ine this interstate competition disappearing completely. But it is also

true that the changing nature of global competition is prompting more

attention to state incentives that support innovation and growth pro-

cesses rather than subsidies for specific firms.”12

New York’s Advantages and

Competitive Challenges

The New York State Office of Science, Technology and Academic Re-

search (NYSTAR) is an example of that approach. The office was cre-

ated in 1999 to bring together a variety of technology-development

efforts and provide increased funding for such programs. In 2001, Gov-

ernor Pataki and the Legislature started devoting additional hundreds of

millions of state dollars to joint university-corporate research projects

in cutting-edge technologies. The intent of such Centers of Excellence

is to encourage rapid commercialization of scientific breakthroughs

and attraction of technology-related investment. Business and univer-

sity executives joined state leaders in predicting that significant new

technologies would result, and that New York would gain thousands of

high-skilled, high-paid jobs. The plan was modeled largely on success-

ful long-term economic development efforts in other states, such as Re-

search Triangle Park in North Carolina. As of 2006, the state,

universities, and private companies had created centers in Buffalo

(bioinformatics and life sciences); Canandaigua (photonics); Albany

(nanoelectronics); Stony Brook (information technology); and

Syracuse (environmental technology).
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Economic developers who work to attract new businesses and jobs

to New York say the state faces major competitive disadvantages such

as:

� An overall tax burden generally ranked as the highest or sec-

ond-highest in the nation;

� High costs for electricity (roughly 60 percent above the na-

tional average);

� Above-average costs for workers’ compensation and health

insurance; and

� Laws and regulations that are more favorable to organized

labor than those in most states.

New York also retains important comparative advantages as a busi-

ness location. For companies that sell consumer goods, one important

selling point is the state’s status as a center of population and disposable

income. Average incomes are among the highest in the world, as are

those in adjacent states such as Connecticut and New Jersey. The trans-

portation network remains a good one, even with some signs of age.

Smart, skilled workers are more important than ever; New York has

both higher-than-average rates of college graduates and more-produc-

tive manufacturing workers than most states. Perhaps most fundamen-

tally, the Empire State has a centuries-old tradition of seeking to

provide a legal and social framework — for instance, in today’s

Business Corporation Law — that encourages entrepreneurial activity.

After declining in many respects during the 1970s and early 1990s,

New York City entered a period of resurgence because of growth in the

stock market, a tourist boom, and the desire of many new-media busi-

ness leaders to locate in a world-class city. Still, both the city and the

state as a whole continued to lag behind the U.S. average and many sim-

ilar states in creating new jobs.
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Chapter Fifteen

LABOR AND FAMILY

ASSISTANCE

For most of its first century, New York State government

concentrated on erecting the legal and physical infrastructure that

Key points:

� New York’s Constitution requires public support for

the needy, and the state’s welfare and related

assistance programs are more generous than those in

most states.

� A decade after welfare reform, public assistance is

aimed at helping low-income individuals enter and

stay in the workforce by providing wage

supplementation and support for child care, transpor-

tation, and other needs.

� Organized labor has been an important force in state

politics and government for more than a century; pub-

lic-employee unions are especially influential today.



would allow society to operate and progress — enacting laws of

corporate structure and of contracts; building roads, railroads, and

canals; extending freedom by ending slavery and eliminating the

freehold tenancy that made it impossible for most workers to own land.

After the Civil War, life in New York changed — as it did elsewhere

in the industrializing world — and government gradually adapted with

it. As outlined in previous chapters, New York State adopted more ac-

tive roles in functions that promised to benefit the entire populace, from

providing education for all to safeguarding public health.

Toward the end of the 19th century and the start of the 20th, popula-

tion growth and an expanding, increasingly complex economy both

suggested a more expansive public sector and provided the wealth that

made it possible. Two new governmental roles aimed at helping partic-

ular groups emerged: providing sustenance for families and individuals

who could not provide for themselves, and giving working men and

women the force of new laws to balance the growing economic power

of business owners.

In both areas, New York was a national leader. Its early start on gov-

ernment protections for the needy and for workers presaged what today

are extensive laws and benefits throughout the nation.

An Overview

At the start of the 21st century, New York State provides a wide variety

of social services for families and individuals who need help coping

with financial and other domestic problems. This array of programs is

so broad, and targeted to so many individual needs, as to have been al-

most unimaginable a century ago. Best-known is simple financial help,

referred to at various times in recent decades as relief, welfare, public

assistance, and, today, temporary assistance or safety net support. Re-

lated services include specific programs designed to make sure that no

New Yorker goes without basic needs such as food, shelter, and medical

care (the latter is discussed in Chapter Twelve). Every state provides

these services, as do most industrialized societies around the world. Yet

no other state, and few countries, surpass New York’s level of services.

Formal governmental efforts to help needy families and individuals

began at the community level in colonial New York. Over the course of

two centuries, higher levels of government — the county, the state, and
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finally the federal government — assumed a share in financial responsi-

bility and significant decision-making authority. In the last decade,

Washington has begun to return some of its authority — though by no

means all — to the states.

The result is an intergovernmental web of services paid for by a

combination of federal, state, and local taxes. Broad policies are set by

elected representatives and centralized bureaucracies in Washington

and Albany. Actual services, though — financial assistance, help for a

parent in asserting control over a wayward youngster, food vouchers

that can be used in local grocery stores— are still provided at the county

level, as has been the case since the Civil War era.

A central question for charitable organizations, government offi-

cials, policy experts, and many taxpayers has always been whether, and

at what point, public assistance diminishes individual initiative. At

some point, New Yorkers implicitly accepted the idea that society must

bear the cost of guaranteeing every individual at least a subsistence

level of income and resources. Perhaps the date of that addition to the

social compact could be fixed in the early 1900s. At the latest, it must be

attributed to one of the 1938 amendments to the state Constitution, Arti-

cle XVII, which declares that the “aid, care and support of the needy”

are a “public concern” for which the Legislature must provide.

Another balancing act — involving men and women who are or

hope to be employed, labor organizations, and employers — takes place

when state government makes decisions in the area of labor. New

York’s major labor-related policies and programs fall into three broad

categories that are roughly similar to those in other states. First, the state

provides for two systems of financial assistance for workers who are

without a paycheck because they have been injured or laid off. Other

services help workers find and train for employment, and help employ-

ers find employees. Finally, the state enacts and enforces a variety of

protections for workers, ranging from job safety to wages.

The Empire State differs from many other states in the extent of legal

support it gives to organized labor and workers’rights. Twenty-two states

are at the opposite end of the spectrum, having enacted “right-to-work”

laws that prohibit labor contracts from establishing mandatory union

membership as a condition of employment. Even among states consid-

ered labor-friendly, New York has been a leader for the past century. As

of 2005, the proportion of workers in the state who belonged to unions

— 26.1 percent — was more than double the national rate.

LABOR AND FAMILY ASSISTANCE 399



This chapter examines the development and current role of New York

State government’s activities in family assistance, and in labor affairs.

The two issues have been connected since the 1930s, when assistance

programs for both unemployed workers and destitute families were cre-

ated in response to the social devastation of the Great Depression. Al-

though labor and social services are considered largely separate subjects

today, links remain — for instance, the state Labor Department’s role in

helping welfare recipients prepare for and find employment.

Helping the Poor: Early Efforts

Dutch settlers in the colony then called New Netherland brought with

them their society’s attitudes and practices relating to the poor. Calvin-

ist doctrine, the basis of the Dutch Reformed church, held that the

wealthy had a responsibility to provide for the indigent. Deacons of the

church collected alms from those who could afford to give and distrib-

uted assistance to the needy.

The Dutch colonial government contributed to the deacons’ work.

An example comes from the settlement then known as Beverwijck, later

renamed Fort Orange and, eventually, Albany: “As early as 1642 ordi-

nances provided that the deaconry should have a portion of the fines

that were imposed in court sentencing. Frequently fined for slander and

aggressive behavior, Jochem Wesselsz, a local baker, involuntarily con-

tributed a considerable amount of money to poor relief in this manner.”1

The Dutch Reformed deacons dispensed assistance with careful atten-

tion to cost-efficiency so limited funds could meet as many genuine

needs as possible. Generally, they gave charity only if the needy individ-

uals worked or were disabled, and they expected recipients to pay back

what they could so others could be helped. In the case of one elderly

widow whom the deacons had helped, her estate of a golden hairpin, a

wedding ring, silver tableware and other items reverted to the deaconry

after she died.2 A poorhouse was established in the village in 1653.

The Dutch Reformed system also provided medical care, using an

early form of what today might be considered managed care: In 1664, a
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Beverwijck surgeon was paid an annual stipend of 200 guilders to pro-

vide general care for the poor at the direction of the deacons.

After the English took control of the colony in 1664, responsibility

for the poor gradually shifted to civil authorities. In New York City, the

first permanent almshouse opened in 1734, when the Common Council

ordered the erection of a “House of correction, workhouse and poor-

house.” The combination of missions reflected the common perception

that poverty and criminality were closely related. An order from the

council provided that the house should provide refuge and work for “all

such poor as shall be sent or committed thither and able to labour, and

also all disorderly persons, parents of Bastard Children, Beggars, Ser-

vants running away or otherwise misbehaving themselves, Trespassers,

Rogues, Vagabonds, poor persons refusing to work, and on their refusal

to work and labour, to correct them by moderate whipping, etc.”

By the 1820s, almshouses were common across the state as homes

for abandoned children and poor adults who were unable to work.

Around the same time, the “New England system” took hold in New

York. Paupers were boarded out with friends, neighbors, and relatives

at public expense. All the town paupers — people who were physically

disabled, blind, mentally retarded, those who were able-bodied but

poor, children, male and female alike — would be displayed and “sold”

to the “purchaser” who would accept the lowest payment from local of-

ficials. Bidders were usually farmers who based their offers on how

much work they might expect. “When the New England auction system

finally expired in New York is not clear but its continued use in the

United States was reported as late as 1926.”3

State and County Governments Get Involved

While state government would not itself provide services for the indi-

gent until decades later, in 1824 it focused official attention on the issue

with the first comprehensive survey of local efforts to care for the poor.

A report to the Legislature by Secretary of State John Yates condemned

the pauper auctions as well as lack of educational facilities for poor

children. Addressing themes that have resonated ever since, the report
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also criticized forms of public relief that tended “to encourage the

sturdy beggar and profligate vagrant to become pensioners upon the

public funds.” The report commented: “Without providing employ-

ment for the poor, no system can be productive of much good.”4

The Yates report advanced the idea of making the county, rather than

the town, the main unit for administering relief. The report proposed es-

tablishment of one or more houses of employment in each county, each

connected with a farm, “the paupers there to be maintained and em-

ployed at the expense of the respective counties, in some healthful la-

bor, chiefly agricultural, their children to be carefully instructed, and at

suitable ages, to be put out to some useful business or trade.” The Legis-

lature responded with what may have been the first major state mandate

regarding social services at the local level — a law requiring each

county to appoint a superintendent of the poor and to purchase a suit-

able piece of land for erection of a county poorhouse. Within a few

years nearly every county had a poorhouse, which soon became home

to unfortunates of all ages and afflictions.

An Assembly committee investigated the county poorhouses in

1838. It found examples of severe overcrowding, such as 12 women

and children in an unheated room with five beds. Gradually, other forms

of institutional relief took some individuals away from the poorhouse.

Local asylums for the mentally ill were created starting in the 1840s;

half a century later, state law forbade confinement of any insane per-

sons in almshouses and made most such individuals wards of the state.

Private charitable groups and philanthropic individuals also estab-

lished more than 200 orphanages, “homes for the friendless,” and other

institutions throughout the state by the 1890s; both the state and many

local governments provided some financial support. The growing sense

that relief for the poor was not being provided on a consistent basis had

led to creation of a state Board of Charities, under Governor Reuben

Fenton, in 1867. The new Constitution written in 1894 made the board a

permanent part of state government. Meanwhile, many immigrant com-

munities created their own fraternal or trade organizations and mu-

tual-aid societies to help financially and in other ways when members

lost a job, became ill, or died.
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During the last decades of the 1800s, “outdoor relief” — food, fuel,

and cash assistance — declined in favor because critics said it reduced

recipients’ desire to work. Orphan asylums grew sharply in both num-

ber and size as parents broke up families to provide decent care for their

children. Statewide, 65,000 children spent time in orphanages in 1895,

compared with fewer than 18,000 a quarter-century earlier. A study of

one orphanage found that “most children came to the Albany asylum at

the behest of their parents for reasons of sickness, death, or simple pov-

erty, and most returned to their own homes in the course of time.” Par-

ents saw the orphanage as a place where girls and boys could receive

not only food and a good home, but an education as well.5

Cash Assistance

In 1915, future U.S. Senator Robert Wagner and future Governor Al-

fred E. Smith — then Democratic leaders in the state Senate and As-

sembly, respectively — won enactment of the precursor to today’s

family assistance program. The Widowed Mothers Pension Bill pro-

vided a small amount of support for families that had lost a

breadwinner.

Under Governor Franklin D. Roosevelt, the Legislature went further

in 1929 and 1930, extending relief and creating a general pension sys-

tem for individuals who were 70 or over and met certain other restric-

tions. The initial New York legislation was enacted not in response to

the Depression — which had not yet reached its depth — but to “years

of difficulty with 19th century approaches to pauperism.”6 As the De-

pression settled in — cutting the number of factory jobs, for instance,

from 1.1 million to 734,000 between 1929 and 1933 — the privately fi-

nanced charitable organizations that were still providing the bulk of

care for the needy became unable to handle the overwhelming financial

and social devastation.

Roosevelt responded in August 1931 with a proposal for compre-

hensive relief, telling the Legislature: “In broad terms I assert that mod-

ern society, acting through its government, owes the definite obligation
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to prevent the starvation or the dire want of any of its fellow men and

women who try to maintain themselves but cannot.... To these unfortu-

nate citizens aid must be extended by government — not as a matter of

charity but as a matter of social duty.... When ... a condition arises which

calls for measures of relief over and beyond the ability of private and lo-

cal assistance to meet — even with the usual aid added by the State — it

is time for the State itself to do its additional share.” At Roosevelt’s initia-

tive, the Legislature enacted a major expansion of state aid to localities to

establish public jobs and provide financial assistance to households. The

new Temporary Emergency Relief Administration (TERA) spent some

$50 million on work relief and home relief, involving an estimated 1.5

million New Yorkers, in its first 10 months of operation. The first major

antipoverty program in the United States, TERA became a model for ef-

forts by the federal government after FDR moved to the White House in

1933. After a century of emphasis on institutional settings to deal with

poverty, home-based relief had returned to prominence.

Roosevelt’s successor, Governor Herbert Lehman, and the Legisla-

ture made home relief permanent, with the state paying 40 percent of the

cost for any individual who had lived in New York at least two years. A

1967 history of the state captured the significance of the Roose-

velt-Lehman expansion of welfare: “Poverty, which had once been a

mark of opprobrium, was now considered a misfortune for which the in-

dividual was not responsible. Public relief, which many people had ear-

lier referred to as a ‘dole,’ was now generally accepted as a more

equitable and efficacious method than private charity for relieving hu-

man misery.”7

The crowning achievement of the movement to establish

state-funded support of the needy came in 1938, with enactment of the

social welfare article of the state Constitution. The article provides that

“aid, care and support of the needy are public concerns and shall be pro-

vided by the state and by such of its subdivisions, and in such manner

and by such means, as the legislature may from time to time determine.”

In the two decades after World War II, a variety of factors drove up

the costs of welfare and the number of recipients, despite a booming

economy. One factor, clearly, was simply the growing acceptance of

public assistance. A nationwide migration of largely poor black fami-

lies and individuals from southern states to the north brought hundreds
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of thousands of low-skilled workers to New York, among other states.

As manufacturing employment in the state declined in the late 1950s

and 1960s, many families had difficulty finding good-paying jobs. Ad-

ditional tens of thousands of immigrants from Puerto Rico entered the

state during the period; many arrived with little formal education.

Throughout society, traditional assumptions about family gave way to

sharp increases in divorce and childbirth outside marriage, leaving

many mothers and their children in or near poverty.

The Road to Welfare Reform

During the 1960s’ War on Poverty, federal policy encouraged further

growth of the welfare rolls by allowing applicants simply to declare their

financial status without, in most cases, being subject to investigation.

Historically, the state of the overall economy had been directly linked to

increases or decreases in the number of families and individuals receiv-

ing assistance. In the 1960s, though, while New York’s economy grew

along with that of the nation, the state’s welfare caseload tripled and total

payments quadrupled. Mothers who collected Aid to Families with De-

pendent Children were allowed to choose whether to go to work or into

job training, or to stay at home with their children. Most chose to stay at

home, even while many middle-class mothers entered the workforce ow-

ing to rising costs of living and changing views of the roles of men and

women. The growth of welfare rolls was especially high in New York

City. There, under Mayor John V. Lindsay, potential applicants were en-

couraged to consider public assistance an entitlement they should receive

even if they might have survived without it.

Higher welfare rolls in New York State were also due in part to a re-

laxed approach to supervision of local districts by the Board of Social

Welfare, which set eligibility standards and other key policies. “In re-

cent years,” according to one 1974 commentary, the board “tended to-

ward a rather uncritical acceptance of the recommendations of the state

commissioner whom it had itself appointed. It appeared reluctant to en-

gage in the unpleasant combat with welfare officials throughout the

state necessary to achieve strict administration of the state’s welfare

policies.”8 While many local officials were not disposed to be generous
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with public assistance, those in New York City and some other areas

were driving up statewide costs.

In 1971, the welfare caseload stood at 1.7 million — one in ten New

Yorkers — even after two decades of generally strong economic

growth. As he began his third term in office, Governor Rockefeller re-

flected growing frustration with welfare as it then existed by proposing

dramatic changes. The Board of Social Welfare was stripped of all its

major powers. (The board could not be eliminated by legislation be-

cause of its Constitutional status; it exists today largely as an honorary

body.) Most of the board’s policymaking duties were transferred to the

commissioner of social services, while the Legislature and the governor

would now set welfare eligibility standards through statute. The com-

missioner, previously appointed by the board, would be chosen directly

by the governor, subject to Senate confirmation.

A quarter-century before the national welfare reforms of 1996, the

Rockefeller reforms of the early 1970s included this declaration by the

Department of Social Services (DSS): “The heart of the 1971 welfare

reform program in New York State was the emphasis on the value of

work.” All employable recipients were required to report twice a month

to the Labor Department’s Employment Service, where their benefit

checks were made available along with employment counseling and

training. Mothers whose children were six or older were generally con-

sidered employable. Some 53,000 individuals lost welfare benefits for

failing to meet work requirements.

Other changes included creation of an Office of Welfare Inspector

General to investigate complaints of suspected fraud, and an office in

DSS to audit eligibility determinations made by local districts. An audit

for the second half of 1972 found a statewide ineligibility rate of 17.6

percent, “a far higher rate than ever uncovered in audits conducted by

New York City or other localities.”9 DSS responded by requiring much

more detailed, 11-page applications that tended to discourage some ap-

plicants and led to higher rejection rates among those who did apply.

The Role of the State Constitution

Under the social welfare clause of the state Constitution, as the Court of

Appeals has made clear, the Legislature does not have a choice as to
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whether it will provide for the needy.10 It does have broad discretion as to

how it makes such provision. In a case involving taxpayer-supported as-

sistance for housing, the Court of Appeals ruled: “We do not read this

declaration and precept as … commanding that, in carrying out the con-

stitutional duty to provide aid, care and support of the needy, the State

must always meet in full measure all the legitimate needs of each recipi-

ent.”11 Yet that discretion has limits. State courts have ruled, for instance,

on the adequacy of publicly funded shelter allowances for the poor.12

In arguing for approval of the social welfare article during the De-

pression, supporters described it as a “charter of human protection for

the underprivileged, the destitute and the handicapped of our state.”

Its enactment was followed by similar clauses added to constitutions

in other states; it remains perhaps the strongest such provision in any

state charter. Without such constitutional backing, New York’s social-

welfare net might be quite different today. Some observers say that in

recent years the Court of Appeals has attempted “to find statutory or

other means to grant relief in particular circumstances, often reversing

lower courts, while at the same time maintaining a deferential posture

toward the legislature.”13

The Changing Politics of Welfare

What later became known as welfare — regular cash assistance for fam-

ilies, particularly single mothers living with one or more children — be-

gan on a high note as part of President Franklin D. Roosevelt’s Social

Security Act of 1935. The new Aid to Dependent Children (later Aid to

Families with Dependent Children) was intended, among other things,

to stave off the huge growth in numbers of families where parents with-

out work surrendered children to county and municipal boarding

houses for the poor. Senator Daniel Patrick Moynihan observed that La-

bor Secretary Frances Perkins proposed locating the new program in

the Labor Department, but some in Congress opposed the idea for fear it

would increase the power of labor unions. “Had the AFDC program
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ended up in the Department of Labor, it would have been a work-ori-

ented program from the outset,” Moynihan wrote.14
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From the New Deal to the New Welfare

The Inheritance, a 1999 book by Samuel G. Freedman, examines the

political evolution of three New York families, from staunch support of

FDR and the Democratic party to conviction that the New Deal had run

its course and a shift to the Republican party. Among other issues, the

book brings home to the Empire State the nationwide change in think-

ing about welfare.

One of the real-life New Yorkers the book profiles is Timothy

Carey, who grew up in a lower-middle-class section of Westchester

County. (Carey, whose forebears had been active in Democratic poli-

tics, later became a key player in Governor Pataki’s 1994 campaign and

a high-ranking official in the Pataki administration.) In 1968, Freed-

man writes, Carey was living in Crotonville when, for the first time, he

met families who were subsisting on welfare. The book describes

Carey’s perception of many of the women he saw around the town:

Some divorced, some deserted, most were taking public assistance

while working off the books as barmaids or waitresses. ... The welfare

system, he realized, punished people for working. It penalized them for

saving. It turned the honest into cheaters. He could hardly blame the

women he knew for learning the lesson well. Those wads of cash they

never reported paid the baby-sitter, filled the gas tank, and took the

kids to the movies. Wasn’t the government supposed to help the people

who wanted to help themselves? ...One night he was watching a docu-

mentary about the New Deal on public television, and there appeared

footage of Harry Hopkins testifying before Congress about the WPA.

He was stressing the importance of tying relief to work. That was the

kind of aid Tim had heard about from his mother and grandmother, the

kind that gave people not only money but also self-respect. How could

it have evolved into a program that rewarded you only for sitting on

your ass?

(Excerpt from Samuel G. Freedman, The Inheritance: How Three Families and America
Moved from Roosevelt to Reagan and Beyond, Simon & Schuster, New York, NY, 1996.)

14 Foreword in The Prisoners of Charity, Albany, NY: Public Policy Institute of New
York State, 1993, p. vi.



Over the course of several decades, voters in New York and else-

where — and even many welfare recipients themselves — began to

view the program as one that created drastically wrong incentives for

recipients. “Many saw that the program did not help its beneficiaries to

become economically self-sufficient and, indeed, that it encouraged

them to behave badly by working less, avoiding marriage, bearing chil-

dren out of wedlock, and becoming dependent on governmental sup-

port, even across generations.”15

Public assistance programs of the 1960s and 1970s created strong fi-

nancial incentives for beneficiaries to avoid earning any money outside

the system. Because benefits would drop as income rose, a recipient

who found a job might lose up to 70 cents in assistance for every $1 in

her paycheck. Despite the Rockefeller reforms and later changes, wel-

fare costs rose slightly during the 1980s and then jumped from 1989 to

1994, when the state’s income-maintenance costs reached $4.3 billion.

Welfare Reform in New York

In 1996, Congress passed changes in federal welfare laws that most po-

litical observers had considered impossible just a year or two earlier.

The Personal Responsibility and Work Opportunity Reconciliation Act

set, for the first time since creation of the welfare program in the 1930s,

a specific limit — five years — on the time that any individual could

collect benefits funded by Washington. It also created specific require-

ments that recipients seek employment or engage in related activities

such as job training. After vetoing two earlier versions, President

Clinton signed the federal legislation into law despite harsh criticism

from many Democrats, including some members of his own adminis-

tration and New York’s senior senator, Moynihan. Public opinion polls

showed consistently that most voters supported major changes in wel-

fare. With the president seeking re-election in 1996, his signature on the

bill was widely perceived as an important step toward winning a second

term.

New Yorkers were like other Americans in supporting welfare re-

form — with some important differences. Residents of the Empire State

were more likely than those from several other states to support
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government assistance for the poor, and more concerned about how

welfare reform might affect children, in an opinion survey conducted in

1999. Residents of the state ranked highest among the five studied in

the importance they attached to helping poor children and helping par-

ents pay for child care and health insurance as part of welfare reform.16

The 1996 act required states to change their programs to conform

broadly with the new federal policies. Unlike some other states, New

York provided state-funded financial assistance beyond the five-year

limit for which Washington will help pay the bill. This Safety Net As-

sistance takes the form of cash or, in some cases, direct payment to an-

other party (such as a landlord) or vouchers. Given the state

Constitution’s insistence on “aid, care and support of the needy,” Gov-

ernor Pataki and the Legislature had little choice but to maintain some

form of assistance past the federal time limit when they enacted New

York’s response in 1997. As Sarah F. Liebschutz observed, “The New

York State Welfare Reform Act — in its provisions for assistance to the

needy through the Safety Net, expansion of the income disregard, and

liberal definition of work — reaffirmed the state’s historic liberalism.

However, the act’s limited exemption from work requirements, resi-

dency requirement, substance abuse sanctions, and ‘learnfare’ program

represented changed public expectations about individual behavior.”17

During the 1997 negotiations in Albany on welfare reform, the

Democratic Assembly majority represented the concerns of recipients,

blocking benefit cuts before the required five-year cutoff, and those of

organized labor, pushing through a prohibition on welfare recipients

displacing existing public employees. The Republican majority in the

Senate represented the interests of county officials, most of whom were

Republicans, in avoiding new costs for localities.

After Reform

The welfare system in New York changed in basic philosophy and ap-

proach as a result of both the federal and state laws enacted in the 1990s.
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Earlier, the system had focused simply on determining each client’s eli-

gibility and distributing benefit payments. Welfare is now regarded

more as it was originally: temporary income support while recipients

secure employment and/or child-support payments. Now local social

services workers are charged with the often more complicated tasks of

“making work pay” — helping and motivating clients to find training,

jobs, and child support as well as financial assistance.

A 2002 study by the Office of Temporary and Disability Assistance

found that the proportion of adults in the labor force rose after welfare

reform, with the largest increases in groups such as single mothers who

were most likely to receive welfare payments. In 1995, 49 percent of

women who were heads of households were working or engaged in re-

lated activities such as job searches or training; by 2005, the figure was

71 percent. After rising steadily before the reforms of the 1990s, teen

pregnancy rates and teen births declined. Contrary to warnings by

Moynihan and others, child poverty declined, especially when includ-

ing the effect of the earned income tax credit (EITC), food stamps and

other benefits. Such findings echoed those of some other studies

nationwide. The report added:

What is most striking about these findings is that the data clearly show

that these successes cannot be solely attributed to the growth of New

York State’s economy between 1994-2000. Previous periods of eco-

nomic prosperity — absent welfare reform — had nowhere near the re-

sults described in this report. Something else was playing a part in

increasing work, raising incomes, and stopping the rise in single parent

families.18

At the start of the 21st century, welfare was no longer near the top of

the political agenda in New York or nationally. Leaders in the Demo-

cratic Party, which in past decades had supported more generous assis-

tance policies, rarely spoke of improving conditions for recipients. Any

such proposals tended to emphasize providing child care, transporta-

tion, wage supplements, or other assistance to help recipients move into

the work world. The Republican Party, which had led the charge for re-

form, focused on other issues. In general, support for continuing exist-

ing assistance remained stronger than any desire to reduce benefits.
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As of 2006, further changes in federal rules challenged New York and

other states to increase the proportion of beneficiaries who are working.

“Work first” efforts in the decade after the 1996 welfare-reform law had

succeeded in bringing the most qualified recipients into the workforce.

State officials were considering further steps to connect lower-skilled

welfare recipients to training and employment, and working to identify

further support mechanisms for individuals who would face the greatest

difficulty in obtaining and keeping employment.

After decades of change, New York remained significantly more

generous than most other states in providing assistance for the poor. In

2004, the average monthly payment under Temporary Assistance for

Needy Families was $892 in New York, more than double the nation-

wide average of $417 (living costs are higher in New York as well, al-

though that disparity is smaller). Contrary to the picture decades earlier,

the proportion of state residents receiving benefits – 1.8 percent of the

population – was about the same as the national average. The number of

recipients in the state fell sharply — by 70 percent — from 1996 to

2004, compared to a national drop of 61 percent.19

Even before the welfare reforms of the 1990s, financial assistance

for the poor had become a relatively small portion of state government’s

social-services budget compared with Medicaid. Declining welfare

caseloads and continuing growth in Medicaid during the second half of

the 1990s made the funding gap between the two programs even larger.

The Office of Temporary and Disability Assistance budget for 2006-07

totaled some $5.2 billion, compared with state spending of more than

$45 billion for Medicaid.

The new emphasis on work has led to major policy developments

that go far beyond employment requirements and time limits. Increas-

ingly, state assistance goes to the “working poor,” not just to those who

are unemployed and likely to remain that way.

For example, child support has assumed growing importance in the so-

cial-services system over the last 25 years. Government administrators at

both the federal and state levels first saw enforcement of child support

as a means of reducing costs for taxpayers and requiring absent fathers

to take responsibility for their offspring. More recently, child support

has been increasingly viewed as a means of obtaining additional

412 NEW YORK STATE GOVERNMENT

19 Data from the U.S. Department of Health and Human Services, Administration for
Children and Families, reported in CQ’s State Fact Finder 2005, Washington, DC:
CQ Press, 2005.



income for the custodial parent and children; contrary to the former

practice of reducing taxpayer-funded benefits by the amount of child

support, a certain amount of such support now can be excluded for cal-

culation of benefits.

Child support is also an example of the state’s shift from categoriz-

ing families as either involved or not involved in the public-assistance

system. As recently as the early 1990s, more than half of families in-

volved in the state child-support system also received welfare benefits.

By 2000, that proportion was less than one-third.

Financial assistance for child care has also risen dramatically, from

less than $300 million a decade ago to nearly $1 billion. Expansion of

public health-care plans such as Child Health Plus gave many parents

the assurance that their children could be covered without Medicaid

eligibility.

A major new source of assistance for low- and moderate-income

workers, created in New York during the 1990s, further demonstrates

the new consensus that public assistance should be linked to work. The

EITC was established as part of the federal income tax system in 1975.

The credit is “refundable,” meaning that individuals who use it cannot

only eliminate their income tax entirely but can receive additional re-

funds through their state tax returns. State Communities Aid Associa-

tion, an advocacy group for low-income New Yorkers founded in 1872,

built a coalition including business organizations and other nonprofit

groups to convince Governor Cuomo and the Legislature to enact a

New York version of the EITC in 1994.20 The state credit later rose to 30

percent of the federal credit. As of 2006, the state credit returned an esti-

mated $745 million to working New Yorkers. The EITC is a major rea-

son that the Empire State’s overall tax system is among the most

favorable in the nation for low-income workers.

One study of the implementation of welfare reform, in New York and

three other states, concluded that the historic change in approach was suc-

cessful in many ways — but that support for low-income families and indi-

viduals must continue regardless of whether they remain on “welfare”:

Fortunately, the risk that TANF would throw many families into pov-

erty has not materialized.… In focusing resources on reducing welfare

caseloads, states reallocated their savings in cash assistance to their
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budgets for child care, transportation, and other services to support

work. Maintaining caseloads at low levels will require a continuing al-

location of resources to these services.…

Moving families off welfare into employment changes the form of

the subsidy to low-wage families from cash assistance to assistance

with child care and transportation, but it does not eliminate the need for

a subsidy.… While the new world of welfare has just begun to play out,

experience so far points to the need for more thought about ways to in-

crease the wages of low-skilled workers.21

A New Administrative Structure

Accompanying the 1997 changes to welfare was a restructuring of the

state’s administration of social services. The Department of Social Ser-

vices was renamed the Department of Family Assistance and its major

functions assigned to two separate agencies, the Office of Temporary

and Disability Assistance (OTDA) and the Office of Children and Fam-

ily Services (OCFS). Employment programs for welfare recipients

were transferred to the Labor Department.

OTDA’s major responsibilities include administering the dollars

New York receives from Washington under the federal block grant pro-

gram known as Temporary Assistance to Needy Families (TANF). Cre-

ated as part of the 1996 federal reforms, the block grant gives states

significant flexibility in deciding how to use available dollars over six

years. In 2000, New York’s grant totaled some $2.4 billion. The state

used less than half of the total for the cash-assistance programs com-

monly thought of as “welfare,” while other programs received the rest.

For instance, TANF dollars fund much of the state’s EITC.

In its first few years, the new federal approach was a fiscal boon to

states because caseloads had declined since 1995-96, the years on

which grant amounts were based. New York and other states were able

to use federal funds to provide new services, to reduce state appropria-

tions for existing services, and to build up federal reserves that could be

drawn down if caseloads were to rise again in later years. The federal

law requires states to spend, on welfare and related programs, at least 75

percent of what they spent in 1995.
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Effective Tax Rates on

Low-Income Workers

With its multifaceted program of financial supports for low-income

families and individuals, New York faces a conundrum that may be-

come increasingly important nationally: How can government help the

poor without penalizing those who rise into the middle class?

A simple example of the problem is Temporary Assistance, the pri-

mary federally supported cash-assistance program. Policy experts and

elected officials have structured the program so those who are neediest

receive the largest benefits, yet beneficiaries do not lose assistance on a

dollar-for-dollar basis when they earn additional income. In New York,

those conflicting goals are resolved with a loss of 55 cents in benefits

for every added dollar of regular income, allowing recipients to retain

45 cents.

“While not a tax in the strict sense, the reduction in benefits serves

as a reduction in buying power on the marginal dollar earned,” David

Cohen, Denard Cummings and Stuart Poole of the state Budget Divi-

sion wrote in a journal article. “This person, in effect, is experiencing a

marginal tax rate related to TA of 55 percent. The loss of income or ben-

efits from TA (or any other program), therefore, has the disincentive ef-

fect of an income tax.” High marginal tax rates “can serve as a

disincentive to work and may be counter to program goals,” the ana-

lysts wrote.*

The earned income tax credit is another example. For individuals

with incomes below $11,000, the amount of earned-income credit rises

by 40 cents on each dollar. At $14,000 and above, the credit declines by

20 percent for each new dollar earned — an effective marginal tax rate

of 20 percent. Food-stamp recipients experience an effective marginal

tax of 24 percent when income rises above $15,000. Effective marginal

tax rates from loss of child-care assistance can eclipse other losses and

create “a significant deterrent to additional earnings,” the authors

wrote. The combination of multiple lost benefits can add up to thou-

sands of dollars at certain income levels.

* David Cohen et al., “Actual Realized Earnings of Low-Income New Yorkers Due to
Effective Marginal Tax Rates,” in Journal of Governmental Finance and Public Pol-
icy, New York State Division of the Budget/Rockefeller Institute of Government, Al-
bany, NY, 1, 1 (July 2006).



As of 2006, OTDA’s responsibilities included oversight of these

benefit programs:

� Family Assistance, the cash-benefit program formerly

known as Aid to Families with Dependent Children. Fami-

lies that include a minor child living with one or both par-

ents, or a caretaker relative, are eligible. Adults may receive
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A mother of two who works 20 hours a week and earns $12,000 a

year could have total income of almost $22,000 including food stamps,

EITC and other benefits. “If the same mother chose to double her work

effort at the same wage, her annual earned income would be $24,000,

but her total income from earnings and benefits would only grow by

$3,700 to a little over $25,000.” In other words, $8,300 of her addi-

tional earnings — 69 percent — would effectively be lost due to reduc-

tions in benefits.

Even worse, an individual with income between $14,000 and

$16,000 could lose more than she gains with added income. At that

level, the effective “tax” related to Temporary Assistance is 55 percent;

EITC, 27 percent; and food stamps, 24 percent — for a total marginal

cost of 106 percent.

What to do about programs that effectively create large marginal tax

rates for beneficiaries who work more and thus gain more income? One

solution would be for all benefit programs to reach further up the in-

come ladder, well into middle-class territory. But that would be enor-

mously expensive, and would represent a major change in the nature of

the nation’s political economy.

Improving educational outcomes for low-income students and en-

hancing job-training opportunities for adults (both easier said than

done) would help more New Yorkers attain middle-class incomes with-

out public assistance.

The authors suggested that benefit phase-outs might be restructured

so that the marginal losses to recipients from different programs would

not take place at the same income levels. The federal child tax credit,

available to moderate-income taxpayers, may help families who are

losing other benefits, they wrote. The same may be true of a new child

tax credit New York’s Legislature enacted in 2006. Still, those credits

would add up to less than $1,500 per child for most families — some

help, but not enough to eliminate the impact of marginal “taxes” on

low-income workers.



benefits for up to 60 months during their lifetime. Parents

and other adult relatives who can work must do so, or be in-

volved in work-related activities such as training.

� Safety Net Assistance, formerly known as Home Relief.

Those eligible for this program include single adults, child-

less couples, children living apart from any adult relative,

families of individuals who are unable to work because of al-

cohol or drug abuse, persons who have exceeded the

60-month limit on assistance, and certain noncitizens who

are ineligible for Family Assistance. Recipients must engage

in work activities unless they are physically or mentally dis-

abled. Cash assistance is available for two years, after which

recipients can receive noncash assistance such as vouchers.

� Supplemental Security Income, a federal benefit program for

the aged, blind, and physically or mentally disabled who

have limited or no other income. New York State supple-

ments the federal benefit amount.

� Food Stamps, a federal program that issues vouchers re-

deemable for food at authorized retail stores. Unlike the

above programs, Washington pays the total cost, along with

half of the administrative expenses. There is no time limit for

families with children. Formerly distributed as cash-like

vouchers, food stamps now take the form of debit cards that

allow better monitoring of usage and appear more like the

payment methods used by the majority of consumers.

� Home Energy Assistance Program, which provides grants

that help low-income individuals and families pay heating

bills or make energy-saving home repairs.

� Homeless services. These include capital grants and loans to

not-for-profit corporations, charitable and religious organi-

zations, municipalities, and public corporations to acquire,

build, and rehabilitate housing for homeless persons. Grants

are also available for homelessness intervention services de-

signed to stabilize homeless and at-risk households, and to

support single-room-occupancy housing.
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OTDA also helps custodial parents — usually mothers — collect

child support from noncustodial parents. The agency helps find absent

parents, establish legal fatherhood for children, obtain support orders

from judges, and collect and enforce support payments. In 2006, the of-

fice helped produce some $1.5 billion in such payments to parents. Un-

like most other social-services programs, child support is not heavily

concentrated in New York City. The city’s proportion of all cases state-

wide is only slightly higher than its share of the population.

Part of OTDA, the Bureau of Refugee and Immigration Affairs,

serves immigrants who resettle in New York. The bureau contracts with

local service providers around the state to help refugees and legal immi-

grants find jobs, learn English, and obtain other services. In 2001, the

office created a new unit to help undocumented immigrants obtain legal

residence.

A State and Local System

New York is unusual among the states in maintaining large administra-

tive functions at both the state and local levels. OTDA does not deliver

checks to recipients; local officials do that. The state agency supervises

the work of local social-services districts in New York City and the

other 57 counties, and provides administrative hearings to individuals

who appeal denials of benefits or other decisions at the local level. Ap-

plicants are entitled to a “fair hearing” in which a state administrative

law judge considers arguments from both sides. The department issues

a written decision stating whether the local department of social ser-

vices was right or wrong. Beyond affecting the individuals immediately

involved, decisions by state administrative law judges, which often re-

verse local officials’ rulings, can shape policy for both state and local

officials to follow in future actions.

The commissioner of OTDA has the power to remove a local so-

cial-services commissioner if charges initiated by the state are substan-

tiated. The power is rarely used. In practice, the state’s ability to

withhold funding temporarily or otherwise inconvenience local offi-

cials provides substantial influence over localities.

Partly because of the dual levels of bureaucracy, overall administra-

tive costs for social services in New York are relatively high. The state’s

average cost to administer a TANF case was roughly two-thirds higher
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than the national average as of 1999.22 The Citizens Budget Commis-

sion has estimated that reducing those administrative costs to the na-

tional average would save more than $300 million.23 New information

technology has made it possible for state and local officials to eliminate

some overlapping functions, and may reduce administrative costs

further in coming years.

Paralleling the devolution of responsibility for shaping public assis-

tance programs from Washington to the states, Albany has devolved some

functions to counties and New York City. In many areas, the state gives lo-

calities broader discretion in setting their own welfare policies than they

have enjoyed in decades — including a block grant for child care that lo-

calities can use as they see fit, within certain restrictions. At the same time,

the new federal and state rules have created some additional responsibili-

ties for local social-services offices — they must, for instance, screen Fam-

ily Assistance recipients for possible domestic violence.

Office of Children and Family Services

If the income-replacement function of the poorhouse can be thought of

as the province of today’s Office of Temporary and Disability Assis-

tance, another state agency — the Office of Children and Family Ser-

vices (OCFS) — might be considered, among other things, the modern

successor to the old orphanage.

Under the 1997-98 restructuring of the former Department of Social

Services, many programs for children and families were combined with

the former Division for Youth to create a new Office of Children and

Family Services. Other than cash assistance (provided through OTDA)

and health care (through the Health Department), OCFS is responsible

for most state-funded programs for families and children.

Most of the office’s $3.3 billion budget goes to counties, New York

City, and nonprofit service providers for family support and child welfare

programs. Working largely through those local agencies, OCFS adminis-

ters programs that attempt to make families stronger, and to deal with the

sometimes tragic results of family breakdown. Those programs:
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� Help parents find quality child care services.

� Identify and protect abused and neglected children.

� Provide counseling and other services to strengthen families

and enable them to avoid foster care.

� Place children in foster care when needed and, when possi-

ble, reunite them with parents.

� Find permanent adoptive parents for children who cannot re-

turn to birth parents.

� Prepare teens for independent living.

� Protect vulnerable adults from domestic violence.

The agency’s other major responsibility is to provide detention and

corrective services for individuals under 18 who have been convicted of

crimes. The Division of Rehabilitative Services, formerly known as the

Division for Youth, operates 45 residential facilities and day placement

centers. The agency retains custody of some 2,000 youths, as a result of

assignment from family or criminal courts, in a typical year. Rehabilita-

tive efforts include counseling and health, education and employment,

and religious services. Although it spends a relatively small share of the

OCFS budget, the division represents some two-thirds of the agency’s

employment (see Chapter Sixteen for details).

Child Care

The agency’s most wide-ranging program for families entails oversight

of, and funding for, child care. As of December 2000, some 550,000

children were in state-certified day-care programs throughout the state,

with slightly more than half of those in New York City. Child care has

been one of the fastest-growing services funded by state government,

owing to available federal funding and the need to help low-income

mothers stay off welfare.

In general, families are eligible for state financial assistance for

child care if they meet certain income guidelines and need child care to

work, look for work, or attend employment training. Child care is guar-

anteed for individuals who are on public assistance and need to meet
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work participation requirements. State funding is also guaranteed for

one year after public-assistance recipients leave the rolls for a job and

need child care. The state sends each county, and New York City, a

block grant that allows local officials to tailor expenditures to meet

needs as they determine them.

OCFS provides support for people and organizations that are inter-

ested in starting day-care programs in their communities. As a general

rule, any program planning to serve three or more children for more

than three hours a day on a regular basis must obtain a license or regis-

tration certificate. The agency sets health and safety standards for some

30,000 day-care providers ranging from centers that care for more than

six children at a time in a setting other than a home, to family day-care

homes where three to six children are cared for. The agency’s key regu-

latory responsibilities include staffing ratios, ongoing training for

directors and staff, and inspections.

The state provides some funding for construction of care centers. It

also distributes grants ranging from $300 to $750 to individuals who

work in child care and meet certain requirements that encourage contin-

uing education and commitment to remaining in the field. Working

through some 40 child care referral agencies throughout the state,

OCFS helps families find and assess day-care programs for their

children.

Protecting Children

Besides promoting quality child care, OCFS works to protect children

from abuse and neglect and to find new homes — temporary or perma-

nent — when necessary. The state’s child abuse hotline receives more

than 330,000 calls each year — an average of some 900 each day — re-

porting alleged maltreatment or abuse of children. OCFS initiates in-

vestigations of each allegation by county protective-services

employees and/or local law enforcement agencies; some two-thirds of

reports are determined to be unfounded. Determinations are made at the

local level, where most of the heartaches occur and recriminations fall

when real abuse goes unrecognized.

The agency also maintains a database of those found culpable of

child abuse so certain employers, such as day-care centers, can screen

out potential employees with a history of abuse.
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Foster Care

When families cannot or will not care for children, local judges can as-

sign individuals up to age 17 to foster care. State funding includes fi-

nancial support for children not living with their parents, payments to

child-care agencies to monitor the care provided by foster parents, and

funding for both OCFS and local-government efforts to oversee those

agencies and make decisions about children in foster care.

Traditionally and today, state policy has attempted to balance the de-

sire to keep families intact with the imperative of giving children a se-

cure home when parents and other family members do not. Some

26,600 children were in foster care in 2005 in New York. That number

represented a drop from nearly 54,000 in 1995; foster-care placements

had risen sharply in the late 1980s and early 1990s, in part because of

the growth of “crack” cocaine abuse. The great majority of foster chil-

dren reside in family homes, while perhaps one in ten are in institutions

and a smaller number live in group homes.

Many children in family homes live with relatives. Such “kinship

care,” particularly in New York City, was largely responsible for a sharp

increase in the state’s foster-care population during the 1980s. The rate

of children in foster care rose from around 5 per 1,000 children in 1983

to more than 14 per 1,000 children in 1991. That number has since de-

clined slightly. As of 1993, one study found, the proportion of fos-

ter-care children in New York was three times the national average.

Foster-care spending in the state was nearly five times as high as in all

other states, after adjusting for differences in personal income (given

relatively higher incomes in the Empire State, the ratio would have been

higher without such adjustment).24

Adoption

OCFS oversees regulation of, and in most cases assistance for, more

than 4,500 adoptions in the state each year. More than two-thirds of

those take place in New York City.

More than 130 adoption agencies operate statewide — one in each

county government and New York City, plus more than 70 authorized
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voluntary agencies. At the end of 1999, some 15,000 children were in

foster care with a goal of eventual adoption.

The legal process of adoption can take six months or more from ap-

plication to placement in a new home. State law requires that the child

live in the home at least three additional months before the adoption

may be finalized in court.

The state subsidizes adoption of most children who have a disabil-

ity or are hard to place, with the amount varying depending on the age

and needs of the child. Many adopted children also qualify for

Medicaid.

As of mid-2006, a listing of children on the state’s adoption register,

including information about and photos of each child, was available on

the Internet through the Office of Children and Family Services web

site, www.ocfs.state.ny.us.

Labor Policy in New York

In the early to mid-1800s, craftspeople working in their homes and in

small shops produced most goods made in the United States. In the de-

cades after the Civil War, most manufacturing moved into factories,

where the scale of production was larger and ownership more central-

ized. Owners of the new factories acquired more economic power, giv-

ing them greater ability to set wages and working conditions for

employees. With markets no longer local in scale, owners also faced in-

creased rivalry from competitors based in other regions, a new source

of pressure to keep costs low. Workers saw a threat to their earning

power from new labor-saving technologies, the rising number of avail-

able laborers (owing partly to immigration), and a shift in economic im-

portance from those who could provide labor to those who commanded

large amounts of capital.

New York was home to some of the first labor organizations to result

from the new economic trends, and the state pioneered numerous gov-

ernmental protections for unions and workers. In the early 1790s, crafts

unions of printers, carpenters, and shoemakers formed in New York

City, Philadelphia, and Boston to seek higher wages, shorter hours, ex-

clusive union hiring, and other improvements for members. Even
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earlier, in 1768, New York tailors engaged in “the first authenticated

strike” in America, seeking to reverse a cut in wages.25

As unions began to gather strength in the early 1800s, employers

adopted various tactics in response. Both sides turned to government

for advantage in the struggle for economic power. At first, employers

were favored, as courts issued rulings hostile to unionization and legis-

latures ignored most of labor’s requests for new laws. Courts in New

York and other states held, based on longstanding common law, that un-

ions’ efforts to raise wages represented conspiracies against the public

in restraint of trade. Over the course of the 19th century, unions came to

be regarded as lawful, but the legality of strikes and boycotts remained

in question. By the early 20th century, the picture changed dramatically,

as elected leaders in Albany enacted numerous laws sought by

organized labor.

Labor Starts to Gain Power

In 1829, organized labor achieved its first electoral victory when the

Working Men’s Party in New York City elected Ebenezer Ford, president

of the Carpenters Union, to a seat in the Assembly. Still, major prolabor

changes in government policy were slow in coming. Nearly a quar-

ter-century later, in 1853, New York became the first state to legislate a

maximum 10-hour day for noncontract workers. The following year,

New York City became the first municipality to use public construction

bonds to alleviate unemployment through public-works projects.

The rise of industrial centers during and after the Civil War, primar-

ily in the North, led to the birth of a true national labor movement, with

many roots in the Empire State. In 1864, labor won an important victory

in Albany by blocking passage of a bill that would have authorized

fines or imprisonment for union activity. As often happens with inter-

est-group activity in politics and government, success in preventing un-

wanted legislation galvanized the movement to new strength and

helped set the stage for passage of proposals favored by the group.

Three years later, New York was one of the first states to authorize the

eight-hour day for state workers. (In an illustration of the sometimes de-

cisive role played by the executive branch even then, the legislation
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proved an incomplete victory, as Governor Reuben Fenton refused to

enforce it consistently.)

As organized labor continued to grow, so did its support in the halls

of state government. In September 1882, the first Labor Day parade was

held around Union Square in Manhattan. Five years later, the Legisla-

ture in Albany declared Labor Day an official holiday. Four other states

did so the same year, and Congress followed suit, creating a national

holiday for working men and women in 1894. Labor Day was important

to unions because it symbolized official approval of the role that unions

played in promoting the rights of workers. To this day, the holiday gives

organized labor an annual opportunity to spark public discussion of the

status of working men and women (or, in the modern parlance, “work-

ing families”) and of what should be done to improve their lot.

Of more immediate importance during the 1880s and early 1890s

was creation of the key statutory and administrative structures that un-

dergird the state Labor Department and New York’s labor laws today.

First came the Bureau of Labor Statistics, reflecting union leaders’

recognition that progress would depend partly on dependable informa-

tion about developments in the marketplace. Next came legislation pro-

viding for state inspection of factories, to protect the health and welfare

of workers and enforce a new ban on child labor; and an arbitration

board, to help resolve labor disputes with as little disruption to

company and workers as possible.

New York forged ahead of the national government and other states

in establishing a Department of Labor in 1901; the U.S. Department of

Labor was created a dozen years later. Unions in the Empire State also

played a leading role in building the labor movement nationwide: two

of the most important labor leaders in the nation’s history were New

Yorkers. The first president of the American Federation of Labor was

Samuel Gompers, a cigar maker from the Lower East Side of

Manhattan. When the federation merged with the Congress of Indus-

trial Organizations in 1955, the first leader of the new national organi-

zation was George Meany, a plumber from the Bronx.

Early Legislation

Although children had worked on family farms for centuries, the advent

of child-labor laws reflected new concerns sparked by growing indus-
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The Labor-Government Connection

Whether using economic power to work with employers, or political

strength to deal with leaders in government, organized labor has re-
lied on the power of its numbers for well over a century.

In 1864, the Senate Judiciary Committee, chaired by Senator

Charles J. Folger, sent to the floor a bill that became known as the

Folger Anti-Strike Bill. Workers held opposition rallies in major cities

throughout the state, including one in Manhattan‘s Tompkins Park that

drew thousands. The New York State AFL-CIO traces its history to the

Trades Assembly of New York State, created in the wake of the battle

over the Folger bill.

One outcome of the unions’ successful fight against the legislation

was a determination to defeat Senator Folger if he became a candidate

for governor, as expected. In 1882, the Republican party nominated

Folger. Democrat Grover Cleveland, who had union support as well as

a reputation as a reformer after having served as mayor of Buffalo, won

election as governor overwhelmingly.

A century later, organized labor remained an important player in

state politics. Governor Cuomo credited the Civil Service Employees

Association with helping him defeat New York City Mayor Edward I.

Koch in the 1982 Democratic primary that led to the first of three

Cuomo terms as the state’s chief executive. In 2006, labor voices in the

Legislature included the president of the New York Central Labor

Council, Brian McLaughlin. A Democrat who represented part of

Queens in the Assembly, McLaughlin was facing a federal investiga-

tion into charges of bid rigging for city lighting contracts. Unions rep-

resenting government employees and other workers whose jobs depend

on public funding – such as New York State United Teachers and Local

1199/SEIU – were consistently ranked among the top spenders on lob-

bying the Legislature and on campaign contributions to political candi-

dates of both major parties. In addition, unions such as Local 1199 and

the Communications Workers of America were closely allied with the

new Working Families Party.



trialization in which young workers were supervised not by their par-trialization in which young workers were supervised not by their par-

ents, but by business managers. The general concern for working

children, and union leaders’ recognition of the competition they repre-

sented for available jobs, led to measures such as laws requiring boys

and girls from 8 to 14 to attend school at least 14 weeks a year.

The first labor-related addition to the state Constitution came in

1894, with addition of the present Article I, Section 16, relating to

wrongful deaths. Common law in England, and by extension in the

United States, provided no right of recovery for survivors in case of

wrongful death. Parliament enacted a provision creating such a right in

1846, and New York’s Legislature followed suit a year later.

One of the most far-reaching labor laws passed during the early 20th

century created government-regulated compensation for workers in-

jured on the job. New York’s Legislature enacted “the first modern

American compensation law” in 1910.26 Opposed by some employers,

the law was declared unconstitutional in the state courts, although it

helped to prompt similar legislation in more than 20 other states over

the next two years. Perhaps the most important law ever negotiated by

supporters of organized labor and business owners, the program gave

injured workers the automatic right to financial compensation while

prohibiting negligence lawsuits against the employer. In 1913, unions

succeeded in amending the state Constitution to allow such a program,

and the Legislature passed new legislation soon thereafter. For employ-

ers, the incentive of avoiding lawsuits that previously encouraged

workplace safety was replaced by a more immediate incentive, as pre-

miums for workers’compensation coverage were based partly on injury

rates in particular workplaces.

The Triangle Fire Leads to More Laws

Although the Legislature created a factory-inspection bureau in 1886,

and expanded staffing for the effort thereafter, one of the worst indus-

trial tragedies in the state’s history was to occur a quarter-century later.

In March 1911, more than 140 workers — mostly young women —

died in a fire at the Triangle Waist Company, a shirt manufacturer near

Washington Square in Manhattan. The structure was fireproof, but
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some exterior doors were blocked, and most of the workers, on the top

floors of a 10-story building, could not reach the single fire escape.

The tragedy drew enormous media coverage and alarmed many in

the city and elsewhere. The Daily Tribune and The New York Times

each devoted five pages to the Triangle story the day after the event,

and continued with multiple pages on following days. An immediate

local investigation revealed the prevalence of unsafe and unhealthy

conditions in many factories, including a lack of fire prevention

measures or escapes, and inadequate sanitary conditions. The results

of this investigation and public pressure following the Triangle fire

convinced the Legislature to establish a Factory Investigating Com-

mission whose members included state Senator Wagner, Assembly-

man Smith, and the AFL-CIO’s Gompers. The commission

conducted public hearings and other studies over more than three

years, one of the most influential series of hearings and legislation in

the state’s history.

The Triangle fire proved a good example of advocacy for new legis-

lation galvanized by unforeseen events. Between 1911 and 1914, the

Legislature enacted dozens of labor-related laws — more than 40 in

1913 alone.27 The tragedy dramatically changed the political landscape

regarding labor legislation and led to an entirely new level of govern-

ment regulation of labor conditions.

The commission’s work resulted in numerous fire-safety laws as

well as others relating to sanitary conditions and working hours for

women and children in stores. Other achievements included laws con-

cerning physical examination of children before authorizing their em-

ployment; prohibition of employment of children under age 14 in

canneries or tenements; compulsory education; prohibition of manu-

facturing in tenements; sanitary eating, washing, and toilet facilities;

and building inspections. The panel proposed minimum-wage legisla-

tion, but such a statute did not gain approval until 1933.

Labor’s Modern Political Involvement

While labor has long been particularly active in the Democratic Party,

in the last half-century or so New York Republicans have often been
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supportive of union initiatives as well. Governor Dewey issued an ex-

ecutive order giving state employees the right to unionize and created

the beginnings of formal grievance procedures. Governor Rockefeller

pushed through the Taylor Law, which guaranteed all public employees

the right to organize and required public employers to negotiate with

employee organizations (although unions bitterly criticized the stat-

ute’s retention of a ban on strikes by public workers). Rockefeller also

had good relations with many private-sector unions, including con-

struction workers, who saw thousands of jobs created by the governor’s

public-works projects. Governor Pataki initiated major expansion of

the state’s Medicaid program with strong support from unionized hos-

pital workers in 1999 and 2002 and received key political support from

that union, as well as the AFL-CIO and several other major unions. To-

day both Democratic and Republican incumbents in the Senate and As-

sembly are generally endorsed by unions representing state and local

government workers; most legislators earn such support by voting

consistently as the public-employee unions request.

In addition to making endorsements and contributing to political

campaigns, the AFL-CIO and its major constituent unions use the work

of their members as an effective way to support favored candidates.

Phone banks, in which volunteer campaign workers place thousands of

calls to get out the vote, represent a powerful political tool most other

interest groups cannot match.

Labor’s relationship with state government has grown closer as pub-

lic-sector unions have achieved growing prominence in the broader la-

bor movement. The American Federation of State, County and

Municipal Employees, New York State United Teachers, the Civil Ser-

vice Employees Association, the Transport Workers Union, and other

public-employee unions make up roughly half of the AFL-CIO’s 2.5

million members (including retirees) in New York. Tens of thousands of

other union members, such as those working in hospitals, depend

heavily on government funding as well. The great majority of public

employees in the state are unionized. By contrast, in manufacturing,

historically a powerhouse for organized labor, fewer than half of

workers are now unionized.

At the national level, organized labor tilts strongly to the Demo-

cratic Party, raising millions of dollars for presidential and Congressio-

nal candidates and engaging in huge grassroots campaigns to generate

opposition to Republican candidates. Such is generally not the case in
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New York. Here, unions, like other organizations that seek to influence

legislation and the budget, tend to support whichever party is in power.

Several public-sector unions were founding sponsors of the Fiscal

Policy Institute, a think tank created in 1991 to promote higher taxes

and increased spending on education, infrastructure, and other govern-

ment services. In 1998, the Communications Workers of America and

Service Employees International Union led a coalition of liberal organi-

zations in creation of a new statewide political party, the Working Fami-

lies Party. The party served as a source of political pressure on both

Democrats and Republicans to support traditional liberal policies such

as a higher minimum wage, increased government spending on educa-

tion, and universal health care. Taking advantage of New York State’s

unique election laws, which allow parties to endorse candidates nomi-

nated by other parties, the Working Families Party was able to entice

support for its proposals from legislative candidates in both major par-

ties. In the 1998 gubernatorial election, the party attracted enough votes

to secure automatic ballot status for the following four years — an im-

portant step in building political influence. The party has played an im-

portant role in convincing local elected officials in several areas of the

state to enact “living wage” legislation, which requires companies re-

ceiving contracts, subcontracts, or tax subsidies to pay their employees

several dollars more than the statutory minimum wage and to provide

health benefits. In 2006, it persuaded many legislators to support a re-

quirement that businesses and nonprofit organizations with 100 or more

employees provide health benefits costing at least $3 an hour. The

proposal dominated much of the year’s debate over health care, but was

not approved in either the Senate or Assembly.

The Labor Department Today

Nearly a century after the Triangle Waist Co. fire, the role of the state

Labor Department was very different from that created by Robert Wag-

ner and Al Smith. As of 2006, the department’s mission statement de-

clared: “The New York State Department of Labor supports the

economic interests of the people and businesses in New York State.”

Traditionally, “the economic interests of … businesses” would have

been seen as antithetical to those of workers. With New York chroni-

cally lagging behind other states in job growth, the department’s

outlook had changed.
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The evolution in the department’s mission partly reflected the phi-

losophy of the Pataki administration, but on a more fundamental level it

revealed how much the labor movement had won in the past century.

There was no longer any need to argue that employers owed employees

a safe place to work; such requirements had been written into law de-

cades ago. Financial protection for workers who were injured on the job

or were unemployed because of economic trends beyond their control

was well-established, in the form of workers compensation and unem-

ployment insurance. The starkest representation of worker rights — ef-

forts to prevent industrial tragedies such as the Triangle fire — had been

largely taken out of state labor departments with the federal govern-

ment’s creation of the Occupational Safety and Health Administration

in 1971. OSHA inspects private-sector workplaces and sets rules for

workplace safety intended to protect against injuries and occupational

diseases.

Whether cause or effect of those trends, or perhaps both, it was also

true that, as the 21st century began, organized labor was a much smaller

segment of the overall workforce than a few decades earlier. Nation-

wide 13.5 percent of workers were union members in 2000. Although

New York recorded the highest percentage of union members of any

state, at just over 26 percent, even that figure represented a significant

decrease from several decades earlier. Only in the public sector did un-

ions still represent a majority of workers; that reality helps explain why

public-employee unions had become more politically powerful than

their counterparts in manufacturing, construction and other areas of the

private sector.

Today the state Labor Department’s main functions include:

� Administering the unemployment compensation system

through which recently unemployed workers receive finan-

cial assistance.

� Helping workers develop and maintain job skills, including

managing the state’s welfare-to-work efforts, while helping

employers find qualified employees.

� Enforcing laws and regulations regarding wages, salaries,

and other conditions of employment, as well as safety and

health standards in the workplace.
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� Developing labor statistics in conjunction with the federal

Labor Department.

The commissioner of labor is appointed by the governor with the

consent of the Senate. Governors traditionally ensure that a candidate

for the commissioner’s office is acceptable to the state AFL-CIO and/or

leaders of major unions before making an appointment. The Labor De-

partment maintains a number of advisory and regulatory boards; such

committees often include a mix of members nominated by labor organi-

zations and by representatives of businesses or other regulated parties.

Unemployment Insurance

Decades after the labor movement won laws intended to make the

workplace safer and support individuals who had been hurt on the job,

the Depression sparked efforts to help those who had lost a job. Gover-

nor Lehman and the Legislature enacted the Unemployment Insurance

Law in 1935. The following year, some 103,000 employers started con-

tributing 1 percent of covered payroll to a benefits fund; the rate rose to

2 and 3 percent in the following two years. By January 1938, when un-

employed workers began collecting benefits, the fund stood at more

than $100 million. Some 438,000 individuals received benefits within

the first four months.28

UI benefit payments accounted for some $3.8 billion of the Labor

Department’s $4.7 billion budget in 2006. Benefits are available for up

to 26 weeks to workers who have lost a job for economic reasons or, in

some cases, who have been dismissed for cause. A relatively small

number of workers whom the department considers unlikely to find a

job quickly may be allowed to use UI benefits to start a business.

For decades, the “unemployment line” was an emblem of bad eco-

nomic times. In recent years the Labor Department has established a

computerized telephone claims system to determine eligibility and col-

lect other information. As a result, individuals seeking work and UI

benefits need not report regularly to an unemployment office. The tele-

phone system processed about 85 percent of initial claims in 2000.

The UI system is administered jointly by the federal government

and the states. The dual administration has implications for both policy
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and finances. Under President Clinton, for instance, the U.S. Labor De-

partment issued regulations allowing states to make unemployment

benefits available to workers who take family or medical leaves. New

York has not chosen to do so. Federal rules include broad stipulations as

to the level of reserves that states must maintain in their UI funds, but

states retain certain authority over those reserves. In 1998, at the request

of business groups, New York allowed a number of employers to pre-

pay part of the following year’s unemployment taxes. The state’s re-

serves rose to a level that enabled the state to reduce UI tax rates, saving

employers some $400 million in 1999.

Job Services

Workers who file for unemployment benefits are among those who use

the department’s job-placement services, which are open to all New

Yorkers. In the early 1990s, the Labor Department restructured its re-

gional employment offices into “one-stop shopping” centers for em-

ployment-related programs. Offices of the Division of Employment

Services offer career-related assistance and other DOL programs in a

single location. At least one office operates in almost every county;

larger counties such as Erie and the boroughs of New York City have

more than one. Staff at these centers have been cross-trained in various

department services so they can address more completely the needs of

employers and job seekers. More recently, the agency has worked with

regional Workforce Investment Boards, local governments and

non-profit organizations to create joint employment centers with an

even broader array of services.

Jobseekers can search for work by visiting a Division of Employ-

ment Services office. Job listings are also available through the DOL

web site (www.labor.state.ny.us), where individuals can post resumes as

well. As of fall 2006, the site listed the jobs with the most expected

openings in New York as construction carpenters, math and science

teachers, medical and public health workers, chemical equipment

controllers, and models.

The Labor Department encourages businesses to list job openings in

its data bank, a free service. The department also holds job fairs around

the state, typically bringing together scores of employers and hundreds

of job seekers. The department can provide targeted or customized
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recruitment, as well as preliminary screening and testing, to meet the

hiring needs of individual businesses.

Regulating Wages

While two major functions of the Labor Department — providing job

services and unemployment insurance — are largely uncontroversial,

the same cannot be said of another major departmental responsibility:

regulating wages. As of January 1, 2006, the New York State minimum

wage was $6.75 per hour, and scheduled to increase to $7.15 as of Janu-

ary 2007. The federal minimum was $5.15 per hour. The Legislature

approved the state-level increase in 2003, over Governor Pataki’s ob-

jections that a $2 premium from the federal minimum would discourage

job growth in the state.

The state Labor Department’s Division of Labor Standards enforces

state laws concerning minimum wages, hours of work, child labor, and

payment of wages. The minimum wage applies to all employees except

those in occupations specified in statute, such as certain farm workers

and restaurant workers for whom the legal wage may be met by

including tips.

One of the most significant Labor Department activities — and a

source of controversy — concerns prevailing wages for public con-

struction projects. During and after the Depression, legislatures in

many northern states enacted prevailing-wage laws to ensure that local

contractors would not be underbid by out-of-state construction compa-

nies desperate to find work. Article 1, Section 17, of the state Constitu-

tion requires that workers on public projects be paid at least “the rate of

wages prevailing in the same trade or occupation in the locality within

the state where such public work is to be situated,” and state Labor Law

provides more detailed rules.

To fulfill these requirements, the Labor Department issues wage

schedules, on a county-by-county basis, that contain minimum rates of

pay for different work classifications. Contractors bidding on a public

job must include such wages in their bid specifications and post wage

schedules on the construction site so workers know the wages to which

they are entitled. In practice, prevailing wages are almost always the

union wage applicable in a given region of the state. On receiving a

complaint that a given contractor is not paying prevailing wages, the

department’s Bureau of Public Work can request certified payroll
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records, daily time sheets, proof of payment of wages and other records

from employers to determine whether the complaint is legitimate. Dis-

agreements between workers and employers often center on classifica-

tion questions, such as whether a particular part of a job must be

performed by a skilled carpenter or a lower-skilled, lower-paid worker.

Prevailing wages apply not only to state government but to localities

and school districts. Local officials commonly complain that the laws

drive up their costs and make management of construction projects

more difficult, leading to delays and other problems. Defenders of the

prevailing-wage system argue that, by paying union-level scale, public

entities increase the likelihood that they will avoid errors caused by

inexperienced workers.

Laws affecting young workers still reflect the concern that educa-

tion come first. Full-time school is compulsory for minors up to age 16.

Those under 14 may not be employed at all, with certain exceptions in-

cluding farming and newspaper delivery. Minors aged 14 and 15 may

work after school and during vacation, but not in factory jobs. Legisla-

tion enacted in the early and mid-1990s limits the number of hours indi-

viduals aged 14 to 17 can work during school weeks.

Workers’ Compensation

Alone among major labor-related programs, workers’ compensation is

administered outside the Labor Department, by the separate Workers’

Compensation Board. The chair of the board is also its administrative

head. State Workers’ Compensation Law governs the system through

which employees who are injured on the job are automatically entitled

to financial benefits that replace lost wages. Employers pay for the

benefits through insurance premiums.

Workers’ compensation developed nationally in the early 1900s after

worker injuries grew dramatically with the growth of industry. Before en-

actment of the system, some injured workers found it necessary to take

employers to court. Labor advocates bitterly criticized the delays in com-

pensation, or even lack of compensation, that sometimes resulted. Em-

ployers, on the other hand, found it costly and time-consuming to go to

court to settle disputes. The 1916 legislation represented a balance of

those interests.
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The Workers’ Compensation Board consists of 13 individuals ap-

pointed by the governor with the consent of the Senate; the governor

also designates the chair and vice chair. The agency’s administrative

law judges hear disputed claims for compensation and render decisions;

cases may be appealed to a four-member panel of the board or, in some

cases, to the entire board. The board’s administrative costs are funded

through assessments on workers’ comp premiums paid by employers.

State laws across the country require employers to provide workers’

compensation coverage. Employers in New York can purchase work-

ers’comp coverage through private insurance companies or through the

State Insurance Fund. Companies also have the option of self-insuring

if they demonstrate the financial ability to do so, either individually or

through group trusts. Some 12,600 private- and public-sector employ-

ers were self-insured as of mid-2001, according to the Workers’

Compensation Board.

The Legislature created the State Insurance Fund in 1914 to provide

a government source of workers’ comp coverage. Some states, in creat-

ing similar programs, allowed only government-sponsored coverage,

although few states still do so. The fund is administered by a board of

eight commissioners, appointed by the governor with the consent of the

Senate. Governor Cuomo and the Legislature used the insurance fund

as a source of general state revenue several times in the 1980s and

1990s, taking $1.3 billion from its reserves to balance the state budget.

Some legislators have called unsuccessfully for privatizing the fund, so

coverage would be provided exclusively by the private sector, as is the

case with most other forms of insurance.

Under workers’ compensation programs in New York and most

other states, employees who have been injured or developed work-

related illnesses receive financial benefits based on their regular wages

and the type of injury. As of 2006, the maximum wage-replacement

benefit in New York was $400 a week.

The state’s policies toward workers’ compensation are created in a

legislative balancing act that takes into account two primary organiza-

tions — the New York State AFL-CIO and The Business Council of

New York State Inc. — in considering the interests of workers and em-

ployers and generally combining a benefits increase sought by labor

with other changes proposed by business. An exception came in 1990,

when Senate and Assembly leaders negotiated benefit increases for
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both workers’ compensation and unemployment insurance while

including none of the provisions sought by employers.

Six years later, Governor Pataki pushed through the Legislature sev-

eral proposals, bitterly opposed by union leaders, that were intended to

reduce premiums for the compensation program. In a multiyear effort,

the Business Council and other employer groups had made workers’

compensation costs part of the political debate over New York’s loss of

more than 500,000 jobs in the early 1990s. The business representatives

cited state Insurance Department figures showing that average premi-

ums had more than doubled from 1988 to 1992, and sparked press cov-

erage that changed the image of workers’ compensation from merely a

program that helped injured workers to a costly competitiveness prob-

lem for the state. After the 1996 legislation, which also created man-

aged-care programs for workers’ compensation and instituted other

changes, average premiums fell by more than 30 percent over the fol-

lowing five years. Along with the legislation, the Insurance Department

created new regulatory pressure on insurers to reduce rates; that played

a role in the premium reductions, as well. During his 2006 gubernatorial

campaign, Eliot Spitzer pledged to reform the workers’ compensation

system so benefits for injured workers could be increased, and em-

ployer premiums reduced. One step toward reducing overall costs was

expected to be a time limit on benefits for “permanent partial” injuries,

which constitute a small minority of claims but a majority of costs.
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Chapter Sixteen

PUBLIC PROTECTION

Protecting individuals and property from harm is the fundamental

responsibility of government. As mentioned in Chapter One, making

the rules is one of the main tasks American citizens assign to their state

Key points:

� Criminal law and the criminal-justice system are pri-

marily the responsibility of states and local govern-

ments, although federal criminal law has expanded

significantly in recent years.

� Crime rates are down sharply, especially in New York

City, where new management approaches rely

heavily on continuous performance measurement.

� The new challenge of preventing terrorist attacks

makes cooperation among police and other agencies

at all levels of government more important than ever

— yet such teamwork is still developing.



governments. Most criminal laws, like most statutes governing business

and other civil relationships, are enacted at the state level and are

enforced by a combination of state and local government efforts.

One essential principle (of the American founders) was the vesting of most

coercive power in the states and restriction of the authority of the federal

government. That was particularly so in the case of criminal law and its en-

forcement. It was felt that the exercise of criminal justice was best retained

by the states. There its abuse could best be controlled by the people, who,

through close surveillance of an office holder and control of the ballot box,

would protect individuals against the abuse of law enforcement authority.1

The September 11, 2001, terrorist attacks prompted a major new

body of federal and state laws intended to deter further attacks. Those

laws are part of an evolving mix of federal and state law-enforcement

activities, under the commonly used rubric of “homeland security,” that

are expanding governmental power in certain areas and sharply increas-

ing Washington’s involvement in the broader field of public protection.

The vital need to prevent future attacks increases the importance of one

of the longstanding, fundamental challenges facing the criminal-justice

system: functioning in a coordinated way, rather than as discrete

organizations and individuals.

This chapter reviews the ways that state government works to pro-

tect New Yorkers from criminals, as well as from natural disasters and

from the new threat of potential terrorist attacks.

Structure of the Criminal Justice System

The founders’ belief that the states should write and enforce the crimi-

nal laws was reflected in early Supreme Court rulings that there could

be no common-law crime against the United States: For any offense to

be considered a federal crime, Congress would have to make it so by

statute. The high court reinforced the division between federal and state

actions in this arena as recently as 1995, saying the Constitution with-

holds from Congress “a plenary police power that would authorize en-

actment of every type of legislation.”2
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In recent decades, Congress has enacted a growing body of federal

criminal law. According to one study, of all federal crimes enacted since

1865, more than 40 percent have been created since 1970. The USA

PATRIOT Act,3 enacted several weeks after the September 11, 2001,

terrorist attacks, significantly expanded federal criminal legislation in

areas such as banking, money laundering, government surveillance, im-

migration and terrorism. Despite the growing body of federal statutes,

only an estimated one in 20 criminal prosecutions in the country is for

federal offenses.4 The great majority of arrests — for murder, rape, and

other violent crimes; property crimes such as larceny, burglary, and ar-

son; and petty motor-vehicle offenses — are for violations of state laws.

Most authority for enforcing the law is dispersed further, through the

election of prosecutors and appointment of police officers at the local

level.

Many nations take a very different approach. Canada, for instance,

has a nationwide criminal code and a unified law enforcement agency,

the Royal Canadian Mounted Police.

Public protection remains one of the essential building blocks of ev-

ery community in New York, and of state government. It starts with the

Legislature’s determination of what constitutes a crime. Four other ma-

jor centers of activity bring together the efforts of every level of govern-

ment in the state — villages, towns, cities, counties, and the state itself.

The four groups of actors, which together make up the criminal justice

system, are:

� Police. Most police in the state are employed by municipali-

ties, although more than 5,000 members of the State Police,

conservation officers, and other peace officers work for state

government.

� Prosecutors and the courts. In each of the state’s 62 coun-

ties, including each of the five boroughs of New York City,

voters elect district attorneys who are responsible for bring-

ing charges against and seeking conviction of persons who

are suspected of crimes. Although chosen at the local level,

these public prosecutors are paid by state government. The
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criminal courts where cases are decided also represent a

combination of state and local authority, as explained in

Chapter Six.

� Prisons and jails. The state Department of Correctional Ser-

vices operates 69 correctional facilities, which house inmates

serving sentences of a year or more. Each county outside New

York City has its own jail for convicted criminals who are

serving less than a year, while the city itself is home to the

huge Rikers Island facility. Most of the local jails also hold in-

dividuals who have been arrested and are awaiting court ac-

tion. Roughly 94,000 adults are incarcerated in the state, with

just over two-thirds of those in state prisons.

� Probation and parole. Courts sometimes sentence convicted

criminals to periods of official supervision known as proba-

tion, which is the responsibility of county and New York

City officials. After serving time in prison, many offenders

are released on parole, another form of supervised freedom,

administered by state government.

Clearly, the criminal justice system includes a broad range of agen-

cies at different levels of government. That complexity has always

complicated efforts to limit and redress crime. Throughout New York’s

history, state policymakers have created new administrative structures

in attempts to make the criminal justice system more effective, with

varying degrees of success. Such efforts continue today.

New York State spent nearly $5 billion on public safety in the

2004-05 fiscal year, according to the Office of the State Comptroller.

Roughly 45 percent of that was for prisons and youth rehabilitative fa-

cilities. Federal funding to the state for public safety grew sharply after

the September 11, 2001, terrorist attacks — from $306 million in fiscal

2001 to $1.7 billion in fiscal 2005. The state distributes much of the

new funding to local law enforcement officials and other first respond-

ers. Under longstanding aid programs, federal dollars also help pay for

such things as housing felons who are illegal aliens and Medicaid,

which the state increasingly has used to pay for certain youth

rehabilitative services.

In 1776, when New York and other American colonies declared

their independence from Great Britain, one of the most important func-

tions of every state was to raise the militia to conduct the war effort.
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After more than two centuries, the military forces of state government

consisted mostly of part-time members who were called to service only

during civil emergencies or natural disasters. Hundreds of such individ-

uals reported for duty after the 9/11 terrorist attacks, and many have

been engaged in active military operations in Afghanistan, Iraq, and

elsewhere in the wake of those events.

Crime in New York

While much of the world has tended to see New York — New York City

in particular — as crime-ridden, the reality shown by official statistics

is more positive than television shows might suggest. In 2003, the state

ranked 18th-highest in the country for frequency of violent crimes, ad-

justed for population.5 Such offenses include murder/manslaughter,

rape, and aggravated assault, for each of which New York’s rate was

lower than the national average; and robbery, where New York’s was

higher. The state’s overall rate of 466 violent crimes per 100,000 resi-

dents was slightly better than the national average, and significantly

better than those in the other most populous states.

The rate of property crimes in New York was also below the U.S. av-

erage — more than one-third lower. Those crimes include burglaries,

larcenies, and motor-vehicle theft; New York’s rate in each category

was lower than the national rate.

Crime rates throughout the state fell in the late 1990s, as they did na-

tionally. The decline in New York was among the most dramatic in the

nation, driven largely — though not exclusively — by New York City.

From 1998 to 2002, the city’s “index crime” rate dropped by 29 percent,

more than twice the average decline in counties outside the city. Many

observers attributed the city’s growing safety to more sophisticated

crime analysis and control by the local police — one of the nation’s

leading users of the tool known as performance management (see

Chapter Twenty for more on performance management). Another factor

may have been a drop in the number of young males — the population

cohort most likely to commit crimes — although such demographic

change also occurred in locations where crime rates did not fall as

sharply.
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Whatever the cause, the sharp drop in crime represented a major im-

provement in New Yorkers’ quality of life. The total number of violent

crimes in 2004 was down by some 86,000 from a decade earlier —

meaning a statewide average decline of more than 200 assaults, rapes,

murders and other violent crimes every day. After such reductions,

crime took a lower profile as a political issue, compared to where it had

been from the late 1960s through much of the 1980s. The death penalty,

for instance, was a significant campaign issue for most of that period. In

2006, although the future of capital punishment remained in question,

there was little debate on the issue in statewide or legislative

campaigns.

The Penal Law

Murder, rape, arson, and burglary are crimes in New York because the

Legislature has decreed it so — as have legislatures in all other states,

although the specifics differ. The first statutory provisions in each juris-

diction codified elements of the common law and colonial laws estab-

lished by European rulers.

The broad parameters of legal definitions of most serious crimes are

now well-established. Yet the government’s response to such offenses

continues to evolve. New York State went more than 20 years with no

capital punishment statute before Governor Pataki and the Legislature

enacted a new in 1995. That law, which did not result in any executions,

was ruled unconstitutional by the Court of Appeals in 2004; once again,

the Legislature and a new governor will decide whether to enact a new

statute. New York and most other states have also created harsher pen-

alties for young offenders who are convicted of violent crimes in recent

years. Like most actions by the Legislature, such changes occur be-

cause of a combination of policy arguments and changing public

attitudes. In other words, they are, in part, political decisions.

Article 1 of New York’s Penal Law states its broad purposes — in ef-

fect, the purposes of the entire criminal justice system — to be:

� Proscribing conduct that “unjustifiably and inexcusably

causes or threatens substantial harm to individual or public

interests,” and giving fair warning of such proscription and

the consequences that individuals or organizations might

bear for violations.
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� Differentiating between “serious and minor offenses,” and

providing “proportionate” penalties for them.

� Providing “an appropriate public response” to individual of-

fenses, “including consideration of the consequences of the

offense” for the victim, his or her family, and the commu-

nity.

� Insuring public safety by deterring offenses, rehabilitating

offenders, and confining them “when required in the inter-

ests of public protection.”

The purposes of criminal-justice laws and systems in every state are

more or less the same, although not every state’s penal statute defines

the ideas as clearly as does New York’s.

The current Penal Law was enacted in 1965, four years after Gover-

nor Rockefeller named an advisory commission to develop the first

comprehensive revision of the statute since 1881. Such periodic

recodifications of major statutes allow the Legislature to connect re-

lated sections of law that have been added piecemeal over the years, and

to respond in statute to case law developed by the courts, as well as to

make policy changes.

The previous statute classified crimes by alphabet, while the current

law, which became effective in 1967, classifies them by subject. The

new law made substantive changes such as codifying a case-law provi-

sion that criminal liability usually is not excused by a mistaken under-

standing of fact or law. It also created the offense of “patronizing a

prostitute” to allow for prosecution of the patron as well as the

prostitute.

In certain cases, individuals 18 and under who commit crimes are

designated youthful offenders and have a conviction set aside. The law

gives judges greater sentencing discretion in such cases, and convic-

tions are not considered in any future prosecutions as multiple-felony

offenders (see more details later in this chapter).

The revised New York Penal Law, based partly on proposals from

the American Law Institute, influenced reforms in other states, includ-

ing California, Texas, Michigan, Connecticut, and Delaware.
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Evolving Concepts of

What the Law Should Proscribe

Historically, the main purpose of criminal laws in America — as in the

European nations from which most of its early settlers came — was to

protect life, physical safety, and property from damage inflicted by oth-

ers. Laws in the Dutch and English colonies were also influenced

heavily by religious and moral beliefs, so that adultery, for instance,

was considered a serious crime in certain places.

Beliefs concerning which acts were so immoral as to be outlawed

changed over time. When the Legislature enacted the Penal Law in

1965, the two bills repealed provisions designating adultery and con-

sensual sodomy as crimes. Opposition to those repeals led to agreement

on chapter amendments that restored the two crimes. In his approval

memorandum, Governor Rockefeller wrote: “It was evident that the

main bills would not have passed” in the Legislature without assurance

that the crimes of adultery and consensual sodomy would be retained.6
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Felonies, Misdemeanors, and Violations

Serious criminal charges are classified either as felonies or misdemean-

ors. Under New York’s Constitution, an “infamous crime,” or felony,

usually requires indictment by a grand jury. The Penal Law provides

that a felony is any offense for which a prison sentence of more than a

year may be imposed. Changes to the law enacted in 1965 included ma-

jor revisions to the state’s sentencing structure. Felonies are grouped

into letter classifications from A to E and subclassifications, with A-1

felonies the most serious. The classification system allows the code to

provide sentences for each group rather than a particular sentence for

every crime.

Under the law, only felonies and misdemeanors are “crimes.” A

misdemeanor may lead to imprisonment of 15 days to a year and/or a

fine. Lesser offenses are violations, which can be punished by up to 15

days in jail; and traffic infractions, as defined by the Vehicle and Traffic

Law.

6 Memorandum of Approval, Chapters 1037-1039, Laws of 1965.



However, the Court of Appeals ruled in 1980 that the consen-

sual-sodomy law violated the U.S. Constitution because it outlawed

such behavior for unmarried individuals but not married couples.7

Other state laws have been effectively made moot by federal court rul-

ings. Examples include the issue of when states may make abortion ille-

gal, decided by the U.S. Supreme Court in Roe v. Wade and other

rulings.

During the latter decades of the 20th century, governors and legisla-

tures expanded criminal and other laws into areas that had not been con-

templated earlier, displaying greater interest in restricting individual

choice to promote public safety. A 1984 statute, for instance, made New

York motorists the first in the nation required to wear seatbelts. Starting

in 2001, the Vehicle and Traffic Law made it a traffic infraction, punish-

able by a fine up to $100, to drive while using a mobile phone. In 1966,

the Legislature approved a ban on motorcycle riding without a helmet.

The law was controversial for a number of years. In 1989, the Legisla-

ture went further, requiring helmets for bicycle passengers under age 5;

five years later, the law was extended to riders under 14. In 2005, skate-

boarding was made subject to the helmet requirement. Critics note,

among other things, that it’s virtually impossible for police to enforce

the bicycle and skateboarding laws consistently, creating the possibility

of discriminatory enforcement.

Enforcement of many laws varies dramatically from locality to lo-

cality, and from time to time within given jurisdictions, according to lo-

cal sentiments or the priorities of police leadership. In 1999, State

Police leaders organized a Buckle Up New York campaign to remind

motorists of the importance of wearing seatbelts. During three 10-day

enforcement blitzes, police throughout the state issued more than

130,000 tickets — some 71 percent of the total for the entire previous

year. The goal was to increase compliance with the state seatbelt law

from 75 to 85 percent. Such a goal was not set in the seatbelt law en-

acted 15 years earlier by Governor Cuomo and the Legislature, but in-

stead was determined by police leaders implementing the law.

Some laws are commonly ignored. For instance, millions of New

Yorkers gamble illegally each year in football pools, poker, and other

pursuits with little fear of arrest, despite a prohibition on most private
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gambling. (The state itself has contributed to a changed moral percep-

tion of the issue by coaxing citizens to gamble; see Chapter Ten.)

The Legislature enacts significant changes to the Penal Law almost

every year. The 2000 session, for instance, created a new form of crime

called “hate crimes.” That statute provides longer sentences for individ-

uals who commit assault, murder, and certain other crimes because of

“a belief or perception” regarding the victim’s race, sexual orientation,

or other characteristic. That year’s legislative action also included sig-

nificant changes regarding sexual assault, including designation of new

crimes and longer sentences for individuals repeatedly convicted of

sex-related offenses. State leaders seldom undertake any systematic re-

view of how well criminal laws are enforced, let alone what effect

changes in the law have on crime. Understanding any such effects, and

analyzing the need for further statutory reform, typically depend on less

formal input from criminal-justice professionals.

Besides creating new fields of law, governors and the Legislature

make significant adjustments in treatment of crimes. In recent years, the

Penal Law’s provisions regarding sex-related crimes have changed sig-

nificantly. Some such changes involved toughening of penalties. New

York is one of many states that has also questioned the traditional ideal

of rehabilitation with regard to certain sex offenders, particularly those

with records of violence.

Elected leaders have increasingly sought to personalize media cov-

erage and public discussion of crime, in part by “naming” laws after

high-profile victims. One of the first in New York was “Megan’s Law,”

which created the state Sex Offender Registry. The law, like similar

statutes in some other states, is named for a New Jersey girl who was

raped and killed by a previously convicted sex offender. In 2002,

“Sean’s Law” commemorated Sean French, a Columbia County teen-

ager killed in a drunk-driving accident, by allowing judges to suspend

immediately a junior driver’s license or permit upon a driver’s first ap-

pearance in court. Kendra’s Law, adopted in 1999 after a mentally ill

man pushed Kendra Webdale in front of an oncoming subway train,

provides for court-ordered treatment for some individuals living out-

side residential mental-health centers.8
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Another such statute is “Jenna’s Law,” which eliminated the possi-

bility of parole and increased post-release supervision for certain felony

offenders. Governor Pataki made the proposal a centerpiece of his 1998

State of the State address after Jenna Grieshaber, a nursing student, was

murdered by a paroled felon in Albany. Pataki had proposed such

changes the year before, but could not win approval in the Assembly. In

1998, with the Grieshaber family helping create public pressure, both

houses of the Legislature approved the measure.

“Jenna’s Law” is among various changes in recent years that have

reduced judicial or administrative discretion in punishing criminals.

Critics of such changes say that longer punishment will not necessarily

deter future crimes, and that individual judges or parole officials should

apply their experience and discretion to specific cases. Pataki and other

supporters argue that New Yorkers should not be subjected to repeated

violent crimes from particular individuals. Voters tend to agree with

that sentiment.

The Police

At the most fundamental level, public protection in New York and else-

where starts with the individual, the family, and other members of the

community. If every police officer in the state were on duty 24 hours a

day, the resulting security force would still not be enough to keep an eye

on more than 19 million state residents and to ensure that none were en-

gaging in criminal activity. The existence of civilization requires that

most people behave in a law-abiding manner most of the time.

In early New York, the tendency of people to obey social norms, for

reasons of self-interest as well as moral beliefs, was reinforced by the

same factors that helped maintain order in the European countries

whence early settlers came. In these mostly homogeneous societies,

“ideals were shared and class distinctions caused deferential obedience

rather than conflict.” Only “moderate law enforcement needs (existed

in the) agrarian and manorial society.” For fully half a millennium,

starting in the early 14th century, local constables and justices of the

peace maintained order despite their relative inefficiency and lack of

significant power.9
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Commercial and industrial development in the late 1700s and the

1800s gave people greater freedom to travel and allowed social groups

to intermingle. Crime increased, as did the need for more highly devel-

oped forces of law. In 1762, the Common Council of New York City

created a permanent paid force of night watchmen to replace an unpop-

ular and inefficient system in which every able-bodied man was re-

quired to serve one night a month. In rural areas of the state, sheriffs —

and, when needed, posses — were in charge of maintaining public order

well into the 1800s.

Given the state’s control over local affairs, the Legislature’s ap-

proval was needed when New York City created a regularly paid police

force in 1844. Within a few years, as appointments to the force de-

pended on Democratic leaders in Tammany Hall, critics charged that

the Municipal Police Force was filled with corruption. In addition,

many residents openly disobeyed state laws prohibiting alcoholic bev-

erages, and neither the city’s elected leaders nor the police showed

much interest in enforcing them. The Legislature, dominated by upstate

Republican members, enacted a statute in 1857 abolishing the local

force and creating a Metropolitan Police Force, with commissioners ap-

pointed from Albany. For a short time, the city had two police forces,

until disputes over enforcing prohibition and other issues resulted in vi-

olent confrontation settled by the state-controlled New York National

Guard. A decision by the Court of Appeals reinforced the controlling

authority of the state, and the Municipal Police Force was eliminated.

Local rule in the city was restored in 1870.

Over succeeding decades, other cities, towns and counties followed

New York City in creating local police forces. The Nassau County Po-

lice Department, established in 1925, is now the second-largest local

force in the state and among the biggest in the nation, with some 4,000

members.

Some 465 police agencies were at work throughout New York State

in 2004. California, with 16 million more residents and a larger land

mass, had slightly fewer police agencies than New York. Texas, on the

other hand, had far more, with 996.

As of 2004, New York had more full-time, sworn police officers

than any other state except California. The Empire State’s 86,481 offi-

cers represented a ratio of some 45 law-enforcement personnel for ev-

ery 10,000 residents — the highest level of any state’s. New York City,
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in particular, has a high ratio of police to residents — some 60 per

10,000 residents, compared with a national average around 25.10

State government makes the rules under which local police depart-

ments operate. The Criminal Procedures Law governs arrests and many

other police activities. As it does with other public employees, the state

also governs relationships between local elected officials and the police

they employ. State law requires, for instance, that contract disputes be-

tween localities and police unions be submitted to an arbitrator whose

decision is binding on both parties. Many mayors complain that man-

dated, binding arbitration gives police unions — the rule applies to paid

firefighters as well — an unfair advantage and drives up costs for uni-

formed services. Unions argue that such arbitration is needed to ensure

fair settlements, given that strikes by public employees are illegal.

The existence of such mandates on local governments is one aspect

of the politically influential role played by police unions — a role in-

creasingly sought by other unions, such as those representing correc-

tions officers. Candidates for office consider it advantageous to be

endorsed by police groups to show that they are “tough on crime” and

often seek to curry their favor while in office.

The political influence of police unions in New York began in the

late 18th century. The New York City Patrolmen’s Benevolent Associa-

tion lobbied successfully for an eight-hour workday by 1901. Local po-

lice organizations in Buffalo and Rochester were also among the first in

the country.

In general, Albany maintains little involvement in the day-to-day

operations of local police and sheriff’s departments. When New York

City leaders decided to make major changes in the Police Department’s

crime-fighting approach in the mid-1990s, for instance, they needed no

approval from Albany. On the other hand, the city did require statutory

approval earlier in the 1990s for a tax increase devoted to paying for ad-

ditional police officers. Similarly, the Genesee County sheriff’s office

and other local authorities created a “restorative justice” program —

emphasizing restitution, victim assistance, and community-based sen-

tencing — in the 1980s. Their ideas, representing dramatic changes

from traditional practice, did not require approval from state officials

other than the judges hearing each individual case. Since then, though,

state law has been changed to make it easier for courts to require that
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criminals make restitution to victims. Local control over police agen-

cies allows different approaches that can lead to innovation and better

practices. On the other hand, it may also result in significantly varying

levels of professionalism from one police agency to another.

The State Police

The Legislature established the State Police in 1917 to provide protec-

tion to rural areas still served only by constables and sheriffs. New York

was well behind some other states in this regard. Texas created its Rang-

ers in 1835; Pennsylvania, the State Constabulary in 1903.

Creation of the New York State Police followed a 1913 murder dur-

ing a payroll robbery in Westchester County, then a rural area with no

local police department. The victim, a construction foreman named

Sam Howell, identified his attackers before he died, but the suspects es-

caped. Howell’s employer, Moyca Newell, and her friend, Katherine

Mayo, initiated the movement to form a State Police department to pro-

vide police protection to rural areas. The first superintendent of the de-

partment, George Fletcher Chandler, named the agency’s original

training facility Camp Newayo in honor of the two women.

The Pennsylvania and New York State forces introduced higher

standards for officers, including training and disciplinary requirements.

Because they reported to central authorities at the state level, the two

forces were better equipped than local agencies to base promotions on

merit and avoid political pressure.11

Professionalization of the force also included creation of the Bureau

of Criminal Investigation and crime laboratory. Opening in 1936, the

two new offices provided important resources for assisting local police

departments as well as enhancing the State Police’s own investigations.

When a nationwide network of organized-crime leaders arranged a

conference in Apalachin, Tioga County, in 1957, the need for special-

ized investigation and intelligence efforts became apparent. The divi-

sion created its first Criminal Intelligence Unit the following year, with

26 members initially assigned. This was the vanguard of what would

become a broader effort to fight organized crime. Today investigators in
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the unit work cooperatively with the Organized Crime Task Force in the

attorney general’s office (see later in this chapter).

One of the largest police agencies in the nation, the modern Division

of State Police employed 5,631 as of October 2004, according to Justice

Department data.12 State-level law-enforcement agencies in California,

Texas and Pennsylvania had larger staffs. Municipal agencies in New

York, Chicago, Los Angeles, Philadelphia, and Houston maintained

more full-time sworn officers.

State Police patrol forces operate mainly upstate, outside cities and

towns with municipal police departments. (Exceptions to the general

rule include Troop L, which patrols state parkways on Long Island.) As

in 1917, the division is the principal law-enforcement agency in many

rural areas. Its uniformed force compares with some 3,500 uniformed

employees of local sheriff’s departments around the state.

Conscious of potential friction with county sheriffs and municipal

police departments, the State Police emphasize that the agency’s mis-

sion is to serve the public in cooperation with, and in support of, local

agencies. On the other hand, the very creation of the force demonstrated

a belief that sheriff’s departments, in at least some cases, were inade-

quate. Many areas of the state are still served by both troopers and depu-

ties. Formal arrangements to minimize duplication of efforts are rare.

In the late 20th century, the spread of emergency 911 service

throughout the state increased regional integration of police services.

Where such cooperation works efficiently, dispatchers continually

monitor the location of patrols by all police agencies in a region and

contact the closest available car to respond to a call for help. Members

of the public in areas served by more than one police agency are free to

call whichever agency they prefer. More than 80 years after the found-

ing of the State Police, relationships with local authorities continue to

evolve.

In suburban areas, the division provides full services in areas with-

out a local department, patrols state roads and interstate highways, and

supports local departments. In the state’s urban areas, virtually all of

which have local police forces, the State Police are generally a small

presence, concentrating on drug trafficking, violent crime, money laun-

dering, and organized-crime activities that cross jurisdictional

boundaries.
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State Police play the lead role in Operation Impact, a 2004 initiative

by the Pataki administration to combine local, state, and federal author-

ities to fight crime in jurisdictions outside New York City. Task forces

brought together under the program commonly target illegal guns,

drugs, and gangs. Governor Pataki later expanded the initiative, with

dozens more troopers assigned to the original 15 Operation Impact

counties and other areas.

State law prohibits use of the State Police within a city unless the

governor so directs. Generally, such assignment is only after a request

by local officials.

Perhaps the most visible element of the state force is Troop T, cover-

ing 641 miles of the Thruway and associated highways. Troop T’s juris-

diction is the only service area where the State Police have exclusive

policing authority. It also covers the 524 miles of waterways adminis-

tered by the State Canal System.

When State Police get involved in a case, uniformed troopers usu-

ally respond first to the scene of a crime and may completely investigate

violations such as traffic infractions as well as misdemeanor cases such

as assault, larceny and criminal mischief. More serious cases requiring

extensive investigation or involving felonies are referred to the Bureau

of Criminal Investigation. With more than 900 detectives and other in-

vestigative staff, the BCI is among the most highly regarded such agen-

cies in the nation. Its crime-scene technicians, forensic specialists,

laboratory staff, computer databases, and other resources help local and

county law enforcement agencies that lack the investigative resources

needed for major crime investigations such as homicide, sexual assault,

and other violent crimes.

The bureau maintains a DNA databank with biological evidence

gathered at crime scenes as well as from the blood samples of certain of-

fenders. As a result of legislation Governor Pataki and the Legislature

enacted in 1999, anyone who commits a violent felony is subject to

mandatory DNA collection. Within its first seven years of use, the data-

bank helped identify 1,665 suspects. Police have begun collecting DNA

samples at sites of property crimes, vastly expanding the amount of

such information that may help solve current or future cases.

Other specialized State Police units include officers who inspect

hazardous materials and enforce laws on their transport and use, and

units that focus on bomb disposal, computer crimes, aviation, boating,

financial crimes, firearms tracing, and canine-assisted investigations.
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While modern tools help the State Police investigate crime in more

sophisticated ways, much of the division’s work remains relatively un-

changed from decades ago. Troopers help promote highway safety by

issuing 900,000 or so tickets each year — including more than half of

all speeding tickets in the state, although state troopers make up less

than 6 percent of the state’s law-enforcement personnel, according to

the division. Troopers investigate a fatal accident somewhere in the

state at an average of almost one every day. More than 200 times on a

typical day, they assist motorists whose cars have broken down or need

other help.

The division also handles a wide variety of special projects, from

providing security and coordinating transportation at the 1980 Winter

Olympics to directing public safety, traffic, and other aspects of the

Woodstock 1999 concert in Rome.

The State Police Academy in Albany trains recruits for 25 weeks in

subjects from defensive tactics and firearms, to the penal and criminal

procedure laws, to accident investigation. Each year, several hundred

new troopers graduate from the academy, while a total of 14,000 or so

individuals — including police officers from other northeastern states

— also receive some training there.

Other Police and Peace Officers

One other state-level law enforcement organization provides broad

coverage around the state: the Department of Environmental Conserva-

tion, which deploys several hundred environmental conservation offi-

cers. These officers trace their history to 1880, when the Legislature

authorized the governor to appoint eight “game and fish protectors”

who would enforce state laws for preserving moose, wild deer, birds,

and fish. They were also given a quasi-prosecutorial role, authorized to

bring actions in the name of the people of the state to penalize violators.

(See Chapter Seventeen for further discussion.)

The state Criminal Procedure Law recognizes more than 70 classifi-

cations of peace officers in state and local government, including pro-

bation and parole officers, enforcement officers of the Department of

Taxation and Finance, confidential investigators of the Department of

Agriculture and Markets, and agents of a duly incorporated society for

the prevention of cruelty to animals. Many peace-officer classifications
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cover uniformed officers of local agencies such as the Mount Vernon

Housing Authority and the Niagara Frontier Transportation Authority.

Peace officers retain many, but not all, of the powers held by police

officers. They can make arrests without a warrant, use physical force

(including deadly force) in making an arrest or preventing an escape,

and perform other police-like functions.

Prosecution and the Courts

Once the police charge an individual with a crime, the suspected crimi-

nal enters the court system, where both the state and local governments

play important roles.

In New York and throughout the United States, crimes are consid-

ered to have been committed not only against individual victims but

against the people of the state. Thus legal proceedings in court are

named “People of the State of New York v. John Doe” when Mr. Doe is

charged with a crime, and the people are represented by the local district

attorney’s office or, in federal cases, the regional U.S. attorney’s office.

(The trend toward “naming” criminal laws for particular victims, de-

scribed earlier in this chapter, may weaken public understanding of that

traditional principle of penal codes.)

District attorneys and their assistants conduct prosecutions in New

York’s state and local courts. Although voters in each county elect DAs,

the state court system pays their salaries. State laws, primarily the

Criminal Procedure Law, create the rules that prosecutors must follow

in attempting to convict accused individuals. As seen in Chapter Six,

Albany is also in charge of the court system in which prosecutors and

defense lawyers do their work.

Just as the state Penal Law lays out in detail what is a crime in New

York, the Criminal Procedures Law governs what police, prosecutors,

defense attorneys, judges, and other officials do when charging offend-

ers with crimes, working to establish guilt or innocence, imposing sen-

tences, and appealing convictions.

The current Criminal Procedures Law, or CPL, became effective in

1971 after several years of work by a temporary commission. The for-

mer Code of Criminal Procedure had been in existence since 1881, al-

though an enormous amount of case law had revised the practical

effects of the statute in the intervening decades.
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The new law updated the bail system, expanded the use of sum-

monses in lieu of arrest for minor offenses, and provided greater proce-

dural protections for mentally disabled defendants. Other elements of

the modern CPL cover subjects such as the types and jurisdictions of

criminal courts; the timeliness and other requirements for criminal

prosecution; rules of evidence; prosecution by indictment (a charge

filed by a grand jury) and by information (a charge filed by a prosecu-

tor); sentencing; proceedings after judgement; and subpoena of wit-

nesses. The Office of Court Administration develops administrative

procedures to implement the statute.

State courts disposed of 156,713 cases involving felony arrests in

2005. Two-thirds resulted in conviction. The overwhelming majority of

convictions, more than 97 percent, were the results of plea bargains.

Just fewer than half of all convictions resulted in incarceration (in some

cases, for time already served while awaiting disposition).13

Protections for the Accused

Police and prosecutors hold a great and potentially devastating power

— the ability to deprive individuals of their freedom, and even (in capi-

tal cases) life itself. Public opinion generally supports tough prosecu-

tors and offers relatively little sympathy for criminal defendants, some

of whom are innocent. For those reasons, laws in America have tradi-

tionally provided important procedural protections for defendants.

Among the fundamental protections for criminal defendants is the

grand jury. It dates back to the earliest days in colonial America, when

local inhabitants in a given area would be asked to assess whether

someone they knew might possibly have committed a given crime. As a

matter of law, prosecutors today must show a grand jury enough evi-

dence to demonstrate a reasonable likelihood that a crime was commit-

ted and that a suspected criminal — whom the grand jurors do not know

— has committed that crime. In practice, many observers say, grand ju-

ries have too little independent ability to judge whether a suspect

should be formally charged, and often issue whatever charges a prose-

cutor asks. A chief judge of New York State, Sol Wachtler, famously
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claimed that any experienced prosecutor in the state could convince a

grand jury “to indict a ham sandwich.”

American lawyers adopted the right against self-incrimination, and

colonial legislatures created juries as a method of safeguarding those

falsely accused of crime, partly to protect against what they perceived

as unfair prosecution by English colonial authorities. The 1735 trial of

New Yorker John Peter Zenger, freed by a jury after being charged with

seditious libel for printing critical articles about Governor William

Cosby, left an important legacy. It helped create a new American juris-

prudence by establishing that, contrary to English law, truth was a

defense against a charge of libel.

Acts that would normally be considered crimes may be noncriminal

in certain circumstances outlined in the Penal Law. Self-defense and de-

fense of others are classic examples of actions whose legal status de-

pends on the circumstances. Other examples: Parents are legally

entitled to use physical force on offspring under 21 if they reasonably

believe such a step is necessary “to maintain discipline or to promote

the welfare” of the son or daughter. Anyone responsible for maintaining

order in a public transportation carrier may also use physical force

“when and to the extent that he reasonably believes it necessary to

maintain order,” and can use deadly force “when he reasonably believes

it necessary to prevent death or serious physical injury.” Deadly force

may even be used, under New York law, in the case of burglary or arson

when a homeowner or renter “reasonably believes” two things — that

someone is “committing or attempting” to commit the crime, and that

such force is required to prevent or interrupt it.

The Penal Law sets forth several other defenses that eliminate culpa-

bility for behavior that would normally be criminal. The best-known is

probably mental disease or defect. The statute says such illness means

the defendant “lacked substantial capacity to know or appreciate either:

1. The nature and consequences of such conduct; or 2. That such con-

duct was wrong.” The current mental-defect rule, enacted as part of the

1965 reforms, represented a broadening of the previous definition.

Another acceptable defense under the Penal Law is duress — the

claim that a defendant performed the illegal act only because he or

someone else was subject to real or threatened physical force by some-

one else. Mental illness, duress, entrapment, and certain other defenses

are “affirmative defenses,” meaning the defendant must prove them by

a preponderance of the evidence. Other examples of justifiable
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behavior include things people do in emergencies to prevent harm.

Drafters of the new Penal Law suggested, for instance, that breaking

into an unoccupied home to make a telephone call that might save

someone’s life could be justifiable, rather than criminal, behavior.14

The courts attempt to place reasonable limits on the justification de-

fense. The Appellate Division ruled in one case that someone who vol-

untarily joins an illegal dice game cannot cite that illegality as

justification for “violent self-help in recovering his losses.”15

Many of the protections for suspected criminals that are familiar to-

day — such as the right to remain silent and others required by the Su-

preme Court’s Miranda v. Arizona decision — are rooted in the

immediate post-Civil War era. The 14th Amendment to the U.S. Consti-

tution, effective in 1868, declares that Americans are not only citizens

of a given state but are also “citizens of the United States.” The amend-

ment provides that no state “shall deprive any person of life, liberty or

property, without due process of law....” The limits on government in-

cluded in the Bill of Rights, the original ten amendments to the U.S.

Constitution, mainly restricted the power of the federal government.

But placing limits on state governments eventually became crucial in

criminal justice, as most responsibilities in that arena are state and local

rather than in the hands of Washington.

Like their colleagues in other states, criminal-justice professionals

in New York today work under a myriad of rules and procedures estab-

lished by, or in response to, U.S. Supreme Court decisions handed

down starting in the early 1950s. Over ensuing decades lawyers and

judges effectively took some control away from police and corrections

authorities, causing “a nationalization of criminal procedure” in many

ways.16

The CPL also provides numerous procedural protections for defen-

dants. For example, it requires judges to give juries detailed instructions

on subjects including presumption of innocence and the requirement

that guilt be proven beyond a reasonable doubt. Juries in criminal trials

must vote unanimously for guilt to be found.
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The Role of the Attorney General

Like locally elected prosecutors, the office of the state attorney general

can investigate and prosecute criminal cases. Contrary to what voters

might conclude from candidates running for the office, however, the at-

torney general’s crime-related functions are in only limited areas speci-

fied under state law. Such areas include Medicaid fraud, organized

crime, and environmental crimes.

Most criminal cases prosecuted by the Department of Law arise

from requests by other state agencies. The Executive Law requires the

attorney general to investigate and prosecute any indictable offense re-

lated to the authority of such agencies.

In addition to units that prosecute environmental and tax violations

and health-care fraud, recent attorneys general have established sec-

tions such as the Capital Assistance to Prosecutors team, which assists

district attorneys prosecuting capital cases, and a group to handle child

pornography and other crimes committed through the Internet.

The Medicaid Fraud Control Unit investigates and prosecutes fraud

arising from the billions of dollars spent on Medicaid in New York State

each year. The unit prosecutes cases of patient abuse in nursing homes

and fraudulent billing practices by physicians, pharmacists, and any

other health-care providers and vendors using Medicaid dollars. The ade-

quacy of the attorney general’s efforts to fight Medicaid fraud came un-

der question after a New York Times series of articles in 2005. The

newspaper reported that fraud and abuse cost taxpayers billions of dollars

a year, while the attorney general’s office prosecuted cases involving

only a small fraction of that amount. Then-Attorney General Eliot Spitzer

and others argued that the agency depended on the state Health Depart-

ment to refer cases for prosecution. Largely in response to the news cov-

erage, state leaders proposed various ways to strengthen anti-fraud

efforts, including more power for the attorney general’s office. (For

more, see broader discussion of Medicaid in Chapter Twelve.)

Governor Rockefeller and the Legislature established the Attorney

General’s Statewide Organized Crime Task Force (OCTF) in 1970. The

task force works with local, state, and federal enforcement agencies to

investigate and prosecute multicounty, multistate, and multinational or-

ganized criminal activities such as loan sharking, gambling rings, nar-

cotic trafficking, racketeering, and money laundering.
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Disposition of Offenders and Sentencing

Once an individual is convicted of a crime, judges impose a penalty

based on the mandate of the Penal Law. In certain cases a judge can im-

pose unconditional discharge — meaning that, apart from the judgment

of guilt for the crime, the defendant faces no imprisonment, fine, or

other sanction — but such dispositions are relatively rare.

A sentence of conditional discharge or probation means that the of-

fender is free to go about normal life, with exceptions, but may face a

tougher sentence if he violates the court’s conditions.

The law generally gives judges relatively less flexibility in sentenc-

ing for more serious crimes, including violent and drug-related of-

fenses. For example, as of September 1, 1998, conviction of a class B or

C felony usually requires a determinate sentence, in which the judge

sets a particular length of imprisonment within a range specified by the

statute. The law previously allowed an indeterminate sentence specify-

ing ranges of minimum and maximum terms and allowing the judge to

set a specific sentence within them.

Judges can also order offenders to make restitution, in addition to

any sentence, as a result of legislation Governor Carey and the Legisla-

ture enacted in 1980. Previously, such an order could be made only as a

condition of probation or conditional discharge, limiting its usefulness.

The statute requires that presentencing reports include a “victim impact

statement,” partly to enhance the likelihood that any restitution will

prove satisfactory to the victim. Full restitution is more the exception

than the rule, as most convicted criminals are poor.

In cases heard in the state’s criminal courts, ranging from traffic

tickets to murder, convicted persons are subject to a mandatory sur-

charge and a “crime victim assistance fee” to help defray the costs of

prosecution. Such fees are waived in cases where restitution is made.

As of late 2006, the ultimate penalty — execution by the state — has

not been used in New York in more than 40 years. For decades, the state

had been a leader in capital punishment; its 329 executions from 1930

to the mid-1960s were more than those in any other state except Texas

and Georgia. Among those whom New York authorities put to death

during the 20th century were Leon Czolgosz, assassin of President Mc-

Kinley; and Chester Gillette, whose murder of a lover in the

Adirondacks was the basis for the novel An American Tragedy.
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In 1963, New York became the last state in the nation to eliminate a

mandatory sentence of death for premeditated, first-degree murder. In

1965, an advisory commission created by Rockefeller recommended

abolishing capital punishment. The Legislature passed the bill, leaving

the death penalty in place for killing a police officer in the course of duty

and murder committed by an individual already serving life in prison.

The governor, who had not initiated the bill and who received conflicting

recommendations from his immediate staff, signed it into law without

comment.17 Remaining provisions for the death penalty were later found

unconstitutional, and a death-penalty statute was not restored until Gov-

ernor Pataki and the Legislature did so in 1995. That law, too, was ruled

unconstitutional by the Court of Appeals, in 2004. As the 2007 legisla-

tive session approached, a new governor who supported the death pen-

alty in some cases prepared to take office. Since enactment of the statute

12 years earlier, though, nationwide media had brought attention to ap-

parent errors in some capital-case convictions in other states. Leaders in

the Assembly, having supported the 1995 capital-punishment statute,

were expressing reservations about renewing the law. Whether the death

penalty would return to New York remained highly uncertain.

Under Article IV of the state Constitution, the governor has the

power to grant “reprieves, commutations and pardons” after someone is

convicted of any crime except treason, or in cases of impeachment.

Statutory provisions related to that power appear in the Executive and

Correction laws. Clemency allows sentenced inmates to apply for pa-

role before they would otherwise be allowed to do so. Those released

early by the Parole Board are subject to reimprisonment for violating

terms of parole.

Governors typically use clemency power sparingly. Governor

Pataki commuted sentences of 23 individuals from 1995 through 2000.

Those granted clemency have typically been model prisoners, often as-

sisting other inmates with education or physical needs.

The Prisons: Punishment and Rehabilitation

New York’s Correction Law governs operations of state prisons and lo-

cal jails, along with some related functions such as parole. The statute
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declares that state prisons — officially known, under the law, as correc-

tional facilities — are

... for the purpose of providing places of confinement and programs of

treatment for persons in the custody of the department. Such use shall

be suited, to the greatest extent practicable, to the objective of assisting

sentenced persons to live as law-abiding citizens.

New York State was a leader in developing innovative approaches to

punishment and attempted rehabilitation of criminals during the 19th

century, when much of today’s American penal system was created.

New York established the first juvenile reformatory, the first reformato-

ries for men and women, and the most influential early state prison for

men. These and other initiatives established correctional practices that

numerous other states copied.

Correctional practices today are fairly settled in New York and na-

tionwide. Changes that have taken place in recent years have largely

consisted of longer sentences for various types of crimes — sexual as-

sault and other violent crimes, for instance — and efforts to deal with

drug and alcohol addiction. In addition, prison administrators across the

country, including New York’s, must cope now with a growing number

of highly volatile, often younger, more violent criminals who pose a

threat to corrections officers as well as other inmates. One reaction has

been increasing use of solitary confinement with almost no human con-

tact. The practice has attracted criticism as harsh and likely to make

such inmates even more sociopathic; prison administrators say they

have little alternative if they are to minimize the very real danger to oth-

ers in the prisons. In 2006, the Legislature approved a bill that would

have prohibited solitary confinement for certain inmates suffering from

mental illness while funding new treatment facilities. Governor Pataki

vetoed the bill, saying it would hamper prison officials’ efforts to con-

trol violent inmates and that the state already provided extensive

treatment for mentally ill inmates.

New York’s share of all prison and jail inmates nationwide, 4.7 per-

cent in 2003, was significantly lower than its share of the U.S. popula-

tion (roughly 6.6 percent). The state, however, spends proportionately

more than most states on prisons. Its $4.8 billion in 2004 expenditures

— including those by local governments — represented a per capita fig-

ure that was fourth-highest in the country and 28 percent above the na-

tional average, according to the Census Bureau.
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Development of Prisons in New York

Prisons in the Western world developed, over many centuries, two

functions whose relative emphasis has varied over time: Imposing retri-

bution and physically preventing the criminal from committing further

offenses, on the one hand, and helping the individual improve morally,

or at least to decide that crime does not pay, on the other. That tension

remains very much in place today.

Around the time that New York and the nation were founded, pris-

ons were largely for holding suspects who had not yet been tried, and

for debtors. Punishment for many crimes consisted of whipping or

other corporal punishments; for lesser crimes, restitution or a period of

labor for the victim was typically imposed. Capital punishment was im-

posed not only for murder and other felonies but, on occasion, for less

serious offenses. In 1768, Robert R. Livingston, Jr., a lawyer who was

later a top political leader in the new state of New York, “wrote about a

woman convicted of petty theft who was under sentence of death. Her

execution was delayed because of her pregnancy, only to be carried out

shortly after the child was born. Livingston stressed the harshness and

inhumanity of a legal system that left the infant motherless.”18 By 1796,

only murder and treason were to be punished by death; life imprison-

ment was the new and more humane sentence for other serious crimes.

The Empire State’s major contribution to early penology became

known as the Auburn system. Opened in 1823, the prison in the state’s

Finger Lakes region attracted attention from criminal-justice experts

around the country and from overseas. Over more than a century, the

Auburn system “wielded an enormous and preponderating influence

upon prisons and reformatories throughout this country, and has made

its influence constantly felt in other lands.”19

Inmates were classified into three groups. Those considered most

hardened and vicious were kept in solitary confinement; a second group

alternated between such confinement and labor; a third worked together

during the day and returned to individual cells at night. At night, inmates

slept alone in individual cells, a major change from previous institutions

that had housed criminals in large rooms, often with individuals who
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were institutionalized because of poverty or mental or physical disability.

Discipline was strict. Inmates were to be silent, to prevent planning of es-

capes or other mischief, and to enhance the moral atmosphere. When go-

ing to meals or to work, inmates had to walk in lockstep. Every day was

filled with work except Sunday, when inmates could rest in their cells or

attend church service within the prison. The work — hard physical labor

with punishment for those considered laggards — has been characterized

with phrases such as “harsh and unmitigated slavery.”20

Infractions were punished by flogging with a rawhide whip and, in

more serious cases, a “cat” with six strands of twine. Such punishment

was frequent, certain, and imposed quickly. Communication with the

outside world was allowed only in unusual circumstances. Another

hallmark of the Auburn system was the large, interior cellblock, several

tiers in height with cells back-to-back.

Although flogging was outlawed in New York in 1846, much of the

approach developed in Auburn — where one of New York State’s larg-

est prisons still functions — remains in place around the country.

Modern Administration of Corrections

In recent decades, state leaders have first consolidated, and then dis-

persed, executive-agency responsibility for various elements of correc-

tional services. Governor Rockefeller initiated creation of the present

Department of Correctional Services in 1970. It consolidated the previ-

ous Department of Correction, the Commission of Correction, and the

Division of Parole. A legislative memorandum in support stated: “Ef-

forts to reduce the rate of crime cannot be truly successful unless the en-

tire criminal justice system, from arrest through the courts and

correctional services, can be made into a more effective instrument for

reducing the number of criminal repeaters.”21 In signing the bill, Gover-

nor Rockefeller said that combining institutional (prison) and field (pa-

role) supervision of criminals under the same leadership would provide

“a coordinated, consistent and continuous system of rehabilitation.”22 A
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companion law removed the Division of Probation from the new

department, making it an independent agency within the Executive

Department.

Demonstrating the uncertainty over the best ways to promote reha-

bilitation, seven years later, Governor Carey and the Legislature re-

structured the bureaucracy again — this time, in the opposite direction.

The Division of Parole was again removed from the department and

made an independent agency. The legislation making that change in-

cluded this statement of legislative findings: “The present organiza-

tional structure is not conducive to the optimum performance of the

parole system. The parole board and parole officers are placed in the de-

partment of correctional services whose primary function is providing

for the care and confinement of offenders in correctional institutions.”

Removing parole operations from the corrections department would

provide the former with “the necessary measure of independence ...

while providing the control over resources which is essential to the con-

tinuing improvement of the parole process.”23

The new law made other changes in response to criticisms that pa-

role decisions were inconsistent and unfair. It required the Parole Board

to adopt written guidelines for granting release from prison and created

an appeals process, for example.

Theoretically, the varied elements of the criminal justice system op-

erate as just that — a system. In practice, the complex, sprawling nature

of the work and other factors make it difficult to ensure that police,

prosecutors, the courts, prison administrators, and parole and probation

authorities work in consistent and mutually supportive ways. Seeking

to promote a systematic approach, Governors Cuomo and Pataki each

appointed a director of criminal justice to serve as chief adviser and pol-

icy maker on a wide range of issues. The director coordinates execu-

tive-branch agencies including the State Police, Department of

Correctional Services, Division of Parole, and Crime Victims Board.

The director also serves as commissioner of the Division of Criminal

Justice Services. The division is the state research and planning agency

for criminal justice, and conducts much of the state’s training and other

technical assistance for local police and other agencies involved in pub-

lic protection. Whatever efforts state leaders have made to produce a

fully cohesive criminal-justice system, however, the goal remains
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elusive given the multiplicity of levels of government, variety of

interest groups, huge scale of the system and other challenges.

Attica

The most important event in the modern history of New York’s prison

system was the inmate takeover of Attica Correctional Facility in Sep-

tember 1971. Inmates controlled the prison for four days, demanding

major changes in correctional procedures. After negotiations with Cor-

rections Commissioner Russell Oswald failed to produce an agreement,

Governor Rockefeller ordered the State Police to retake the prison on

September 13. Thirty-two inmates and 11 correctional officers were

killed during the four days, and 80 wounded — most during the final

hour. It was the most deadly prison uprising in American history.

Prison life at the time, many observers noted, was not much different

from that of the 1800s. Inmates lived in the same big, intimidat-

ing-looking institutions as their predecessors had for more than a cen-

tury. Silence was no longer required, nor was the daily Bible reading

that was a staple of the early Auburn system. In other ways, daily life

was largely similar, with most time spent in a small cell and other activi-

ties heavily regimented. Critics frequently used words like “dehuman-

izing” to describe prisons in New York and other states.

Rockefeller appointed a Select Committee on Correctional Institu-

tions and Programs which reviewed conditions throughout the state

prison system after Attica. It called for greater recognition of prison-

ers’ civil rights, recruitment of minority staff members, designation of

institutions as other than maximum security, better staff training, and

improved meals and other amenities for inmates. Governor

Rockefeller and the Legislature responded by enacting eight bills in

1972. The new laws created short furloughs for inmates who were

within a year of release and had demonstrated good behavior, and im-

proved the chance of parole for certain offenders. Administrative

changes included fewer restrictions on visitors, mail, and reading ma-

terial, and better food service. Still, the vocational program in the

prison “remained inadequate.”24
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Punishment, Reform, Warehousing

The hope of finding a correctional approach that changes criminals into

contributing members of society dates back centuries. The hope re-

mains, while measurement of progress is difficult.

In 1921, the general secretary of the American Prison Association

and the Prison Association of New York wrote a history of American

prisons from colonial times to 1845, with special attention to prisons in

New York.* The book opened with a description of the “gray,

bastile-like prison of Sing Sing,” mentioning its “notorious history as a

place of punishment.”

“Sing Sing is passing,” wrote Dr. Orlando F. Lewis, whose position

marked him as one of the world’s experts on prison reform. A new re-

ceiving and classification prison was then under construction next to

the old facility. “From it the newcomers will be sent, after the most

careful study of their individual treatment-needs, to the institutions in

which they may find the best and most permanent curative and reforma-

tory treatment. A new day has indeed arrived in American penological

methods.”

Three-quarters of a century later, some of the practical experts who

worked inside Sing Sing Correctional Facility were not convinced that

things had changed.

Ted Conover, a writer who spent a year working in the prison, re-

called the advice that experienced corrections officers gave new re-

cruits before their first day on the job.

“You’re just a forth-thousand-dollar baby-sitter,” one instructor told us

in summary, after describing the misbehavior of inmates.… If our job

title, “correction officer,” suggested a role in setting people straight

(another instructor) suggested we think again. Because in reality, he

said, “rehabilitation is not our job. The truth of it is that we are ware-

housers of human beings.” And the prison was, above all, a storage

unit.**

* Lewis, The Development of American Prisons and Prison Customs.

** Ted Conover, Newjack: Guarding Sing Sing, Random House, New York, NY, 2000,
p. 41.



The number of inmates confined in state prisons grew dramatically

in the years after Attica, partly because of tougher restrictions on the

sale and possession of illegal drugs enacted at Governor Rockefeller’s

initiative in 1973. As the inmate population grew, governors from

Rockefeller to Pataki built more prisons. Under Governor Cuomo

alone, 46 new facilities capable of housing some 31,000 inmates

opened, almost doubling the capacity of the state prison system.

Most of New York’s prisons are in rural upstate communities that

welcome them as sources of relatively well-paid jobs. Most inmates,

however, are from the New York City area. The distance from home

makes it harder for inmates to retain connections with families and

friends outside prison — thus, some observers say, making rehabilita-

tion less likely.

Recent Changes in Corrections

In early 2001, Corrections Commissioner Glenn S. Goord announced

that the inmate population had declined by more than 2,000 from its

peak of more than 71,000 a year earlier. The count was expected to drop

further, and did. As of March 2006, after six consecutive years of de-

cline, the department was responsible for 62,980 inmates.

The change in New York ran counter to nationwide trends. For the

five years ending December 31, 2004, New York’s state prison popula-

tion declined by 11 percent while the combined population of state pris-

ons nationally rose 7 percent, according to the commissioner.25

Early-release programs such as “merit time,” shock-incarceration and

the Willard Drug Treatment Center allowed the state to avert the need

for 5,300 additional prisoner beds, the department says.

Most of the reduction in inmate counts was reflected in elimina-

tion of double-bunking, changing more cells to single occupancy.

One small correctional facility was closed, and Governor Pataki pro-

posed additional closures. The Legislature rejected those proposals,

in part because of opposition from the corrections officers union,

New York State Correctional Officers and Police Benevolent Asso-

ciation. The union-influenced decision to keep prisons open was a

reminder of the state’s policy, from the 1970s into the 1990s, of

PUBLIC PROTECTION 469

25 Prison Safety in New York, Albany, NY: New York State Department of Correc-
tional Services, 2006.



maintaining large psychiatric centers even after most clients had left

those facilities.

More than three decades after Attica, the department offers aca-

demic opportunities including high-school equivalency programs,

adult basic education, bilingual programs, and college credit programs.

Volunteer programs help expand literacy training, other tutoring, prere-

lease preparation, and programs for inmates with special needs. Voca-

tional training programs are available in skills such as drafting,

welding, carpentry, plumbing, optical and dental technology, and

computer operation, programming, and repair.

Inmates may apply the skills taught in vocational programs in the

department’s correctional industries program known as Corcraft. Cor-

rectional industries employed some 2,500 inmates statewide as of 2006.

The workers produce metalware, license plates, office furniture, mat-

tresses, cleaning products, and other items, typically working seven

hours a day, five days a week. Some private-sector companies that pro-

duce similar products criticize the state agency as unfair competition

because inmates’ wages range from 16 to 45 cents an hour. Because of

such concerns, the Legislature has prohibited Corcraft from selling its

products on the open market to private organizations or individuals.

The inmates’ products compete with those of other companies for cus-

tomers among state agencies and authorities, local governments, and

nonprofit organizations.

In New York as in other states, a majority of inmates have some his-

tory of substance abuse. Drug and alcohol education and treatment pro-

grams have been created to meet the needs of the growing number of

addicted inmates. Still, such programs are voluntary, and many inmates

emerge from incarceration with drug habits intact — having been able

to continue using illegal drugs while in prison. An analysis by The Buf-

falo News found that at least 19 inmates in New York State prisons died

of drug overdoses from 2000 to 2005. Inmates are subject to random

drug tests. Positive tests for marijuana, heroin, and other drugs indicate

substance abuse is more common in New York than in other states, the

newspaper reported.26

Family-oriented programs have grown, particularly for family visi-

tations, parenting education, and counseling on family violence.
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As it has from the beginning, the prison system faces the challenge

of balancing spending needs with efforts to restrain costs. A 1990 study

by the Office of the State Comptroller found that prison operating costs

in the Empire State were substantially higher, on a per-inmate basis,

than those in seven other major states. New York’s costs averaged

$25,285 a year per inmate — 19 percent higher than second-place

Michigan and still further above California, Illinois, Pennsylvania, and

other states. Labor costs, owing largely to higher staffing levels, were

the most noticeable difference among states, the study found. It said the

higher spending did not appear to result in lower recidivism or more

safety compared with the other states.27 As of 2005, according to

DOCS, its ratio of corrections officers to inmates was 1-to-3. In the

other largest states — California, Texas and Florida — comparable

ratios were 1-to-6 or more.

The department operates a training academy in Albany that gradu-

ates 1,000 or so correction officers in a typical year. Education includes

classroom study of laws and rules governing inmate and staff behavior;

use of chemical agents, batons, and firearms; inmate psychology;

health and safety issues such as fire prevention and AIDS awareness;

and on-the-job training.

In 2001, the trainee program was expanded from seven to eight

weeks to improve correctional officers’ ability to deal with the greater

challenges of modern prisons. The additional training focuses largely

on techniques for dealing with adolescent violent offenders, the men-

tally ill, and other special-needs inmates; evaluating and controlling ag-

gressive inmate behavior; and coping with stress.

Despite those programs and the variety of educational and voca-

tional services, offenders who are sent to state correctional facilities, or

to local jails for sentences of less than a year, spend most of their days

inside a small cell. The unstated assumption of adult corrections policy,

in New York and other states, remains what it has been for decades: that

years of confinement will keep offenders from repeating their crimes in

the community and, ideally, provide a strong inducement against

criminal behavior.
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Probation and Parole

Some 63,000 individuals were on parole at some point during the

2003-04 fiscal year, according to state figures, with 40,000 or so under

parole supervision at any one time. About one in six parolees returned

to prison during the year, mostly for violations of parole conditions,

with 3 percent convicted of new crimes.

The state’s Division of Probation and Correctional Alternatives sets

standards for, and administers state aid to, local probation departments

in each county and in New York City. Local probation officers meet pe-

riodically with offenders who are placed on probation to supervise their

activities and, when possible, counsel them on steps to a more produc-

tive lifestyle. Such supervision is widely considered to be more effec-

tive when officers can keep closer, more regular contact with

probationers. For that reason, the state pays for more intensive pro-

grams in certain pilot programs involving juvenile delinquents and

other special cases. Local departments that are subject to the division’s

oversight also provide background reports on convicted criminals to

help judges make sentencing decisions.

The division contracts with some 160 programs that offer a variety

of sanctions and other interventions, such as drug treatment. These al-

ternatives to incarceration reduce taxpayers’ costs for prisons and are

intended to help offenders change their behavior while ensuring public

safety.

Younger Offenders

Generally, under New York law, an individual must be 16 or older at the

time a crime is committed to be found guilty in criminal court. Youths

under 16 who are charged with serious offenses are dealt with in Family

Court. Exceptions are made in the case of second-degree murder for

anyone 13 to 15; and in the case of manslaughter, rape, and certain other

crimes, for individuals who are 14 or 15.

Aside from those exceptions, offenders aged 13 to 15 who are found

criminally responsible are classified as juvenile offenders and re-

manded to juvenile detention centers rather than adult prisons. A third

category of troubled youths is persons in need of supervision (PINS),

individuals under 16 whom family courts have determined need state
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oversight because they refuse to obey parents, have run away from

home, skip school, or otherwise misbehave.

As in most states, New York State law establishes different systems

to handle individuals who have committed crimes below the age of 18,

compared with those who are older. An individual convicted of a crime

committed at age 18 or below may have the conviction set aside and be

designated a “youthful offender,” a status which can provide more le-

nient sentencing options for the judge. Differing assumptions for

youthful offenders are reflected in, among other things, much higher

expenditures. In New York State, taxpayers spend an average of more

than $80,000 a year on offenders who are committed to youth detention

centers run by the Division of Rehabilitative Services within the Office

of Children’s and Family Services, or OCFS. Each inmate in the cus-

tody of the Department of Correctional Services, by contrast, costs

taxpayers an estimated $30,000 a year.

As in adult prisons, an overwhelming majority of young offenders

are male. In 2003, girls and young women composed 18 percent of

those admitted to OCFS rehabilitative programs — a figure that has

been rising slowly but steadily in recent years. African-American indi-

viduals were 59 percent of the total. The most common offense was as-

sault, followed by robbery and larceny. Homicides represented less

than 1 percent of the total, 18 individuals.

Like those in state prisons, a majority of youths admitted to

OCFS-operated residential programs are classified as substance abus-

ers. More than 40 percent in a 1999 study by the Division for Youth, one

of the predecessors of OCFS, had a history of mental health problems.

Even higher proportions — more than three-quarters — had significant

family problems or educational handicaps, and had demonstrated be-

havior problems at school. “Damaged” was the term most often used by

the staff interviewed for this study to characterize youth placed in state

custody. According to staff, the agency received “the worst of the

worst” and then returned them to high-risk circumstances.28 Roughly

20 percent of agency clients have no permanent home to return to,

according to OCFS figures.
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Tougher Punishment, More Programming

Periodic increases in juvenile crime in recent decades prompted gover-

nors and legislators, in New York and most other states, both to toughen

penalties and to consider more preventive programming for teen of-

fenders. As mentioned, the Empire State was among the first to separate

juveniles convicted of a crime from other prisoners. Around the start of

the 20th century, New York followed the lead of the Chicago Juvenile

Court by establishing the Manhattan Children’s Court, a model that

spread to the rest of the state over succeeding decades.29

Governor Rockefeller and the Legislature created the Family Court

system in 1962. New York later became the first state to statutorily rec-

ognize the category of offenders known as persons in need of supervi-

sion. Governor Carey and the Legislature enacted statutes in 1976 and

1978 to increase penalties for violent offenses by juvenile offenders.

Previously, juveniles below the age of 16 could not be held criminally

responsible or have their cases waived to criminal courts after a hearing

in juvenile court. (On the other hand, New York had one of the lowest

ages of criminal responsibility in the nation, 16.) The late-1970s stat-

utes were enacted partly because of media attention generated by legis-

lators who complained that the status quo neither protected the public

nor helped troubled youngsters improve their lives. The fact that 1978

was an election year, and criminal justice was a potential political prob-

lem for Governor Carey because of his refusal to approve the death pen-

alty, may have helped lead to legislation that year. One case that created

a furor involved a 15-year-old who had murdered two subway passen-

gers but under existing law could only be imprisoned until he reached

21.30

Nationwide, the juvenile arrest rate for violent crimes remained rela-

tively constant from the early 1970s to the late 1980s. It then grew 64

percent from 1988 to 1994 before dropping slightly. From 1992 through

1995, all but 10 states modified their statutes, making it easier to prose-

cute juveniles in criminal court, according to the U.S. Office of Juvenile

Justice and Prevention. Legislatures in many states added significantly

to the list of offenses eligible for criminal prosecution and lowered the
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age at which certain juveniles could be tried in criminal courts. One ef-

fect of such changes, in New York and elsewhere, was to give fam-

ily-court judges less authority to make decisions regarding the venue

for cases involving violent or other serious crime.

As part of legislation enacted in 1995, the Legislature required the

Division of Criminal Justice Services to study recidivism rates among

individuals discharged from the custody of the then-Division for

Youth. The report found that most youth placed in the agency’s cus-

tody had been in trouble with the law several times. Within 36 months

of discharge from DFY custody, fully 81 percent of males and 45 per-

cent of females had been arrested again, the study found. (Youth de-

tention systems in other states apparently have similar problems, it

reported.)

The report lent additional impetus to reform efforts already under-

way at DFY and other agencies that deal with the problems of youth. It

recommended focusing on approaches such as intensive after-care for

young individuals released from state custody and sustained efforts to

work with offenders’ families as well as individuals.

Issues of recidivism and quality of care in DFY-OCFS facilities re-

turned to the spotlight after the arrest of an individual charged with

shooting three state troopers, and killing one, in 2006. Ralph “Bucky”

Phillips had spent nearly a year in a DFY residence as a teenager. He

fled state custody several times, apparently in part to escape attacks at

the hands of other youths in the system.31 The incident reinforced a

common, if often exaggerated, perception that impressionable young

individuals in state custody sometimes emerge more likely to get into

trouble.

One way that state-operated detention centers for juvenile offenders

seek to avoid such problems is by providing educational services in-

tended to replace those that individuals would receive outside. A 1992

study by state researchers found that juveniles who entered the custody

of the then-Division for Youth had educational attainment below

roughly 85 percent of the general population the same age. The re-

searchers found that DFY clients made statistically significant gains in

reading and math achievement tests, rising above the 30th percentile on

both and making greater progress than expected if they had remained in
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regular schooling.32 About half the students had spent the research pe-

riod entirely in DFY-operated classrooms, while others spent some of

their time in public schools with attendance and performance

monitored by DFY staff.

Commission of Correction

The 1894 state Constitution and subsequent legislation provided for a

Commission of Prisons consisting of eight gubernatorial appointees.

The commission was empowered to visit and inspect all penal institu-

tions and promote their humane and efficient administration.

In 1973, the Commission of Correction was established as an inde-

pendent agency within the Executive Department. The commission

functioned with part-time members until 1975, when the present com-

mission with three full-time members and staff was established.

The commission’s responsibilities include monitoring the operation

of all state and local correctional facilities, including writing minimum

standards for the care, custody, treatment, supervision, and discipline of

all inmates. It also recommends ways to develop job programs for in-

mates. It investigates all deaths of inmates, and can close a prison or jail

it deems to be unsafe, unsanitary, or inadequate in other ways. For in-

stance, the agency ordered the Cayuga County Jail closed in the late

1950s.

The commission exercises broad regulatory authority over local

jails. Its powers include reviewing and approving any plans for con-

structing or renovating local facilities; creating detailed written rules

that jail officials must distribute to inmates upon admission; establish-

ing requirements for supervision and other security matters; and regu-

lating inmate correspondence. For instance, the commission requires

that inmates who cannot afford to buy their own stationery and postage

must be given materials and postage for at least two pieces of regular

first-class mail each week. Commission staff also train local jail

officials.

Local officials often complain that the commission’s requirements

drive up costs, perhaps needlessly. In 2001, for example, commission
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staff told Essex County officials that segregating inmates by age, risk,

and other factors would effectively mean only 80 percent of cells in a

new jail could be filled at any given time. That meant building a larger

facility than the county would have had otherwise.33

The commission accredits local jails that meet certain security, pro-

gram, administrative, and other criteria. About a dozen facilities in the

state were accredited as of 2000. The program is voluntary, offering lo-

cal officials an opportunity to measure their practices against those re-

quired for accreditation. Among other benefits, accreditation may give

local jails some legal protection against liability suits by inmates.

Help for Crime Victims

Historically, governments in New York and elsewhere have dealt with

crime primarily by punishing the guilty. Crime victims traditionally

were not a significant concern. In 1966, Governor Rockefeller and the

Legislature created state-funded financial grants for certain crime vic-

tims. Such assistance can cover unreimbursed crime-related expenses,

including medical and funeral expenses, loss of earnings or income

support, counseling, the costs of cleaning up a crime scene, repair or re-

placement of essential personal items, court transportation expenses,

and the cost of using the services of a domestic violence shelter. The

Crime Victims Board, which oversees the grants, also advocates for the

rights of victims and provides grants to local agencies that help victims

in a variety of ways. Such organizations include rape-crisis centers and

programs to help victims of domestic violence and other crimes.

Under an amendment to the Criminal Procedure Law that Governor

Pataki and the Legislature enacted in 1998, prosecutors must inform a

victim of violent crime of the right to know when the perpetrator of the

crime is released or escapes from prison. The Department of Correc-

tional Services is responsible for notifying such victims, and the Crime

Victims Board advises local agencies on helping victims make sure

they receive information in a timely manner.

Victims may be awarded grants of up to $600 a week, for a maxi-

mum of $30,000, for loss of earnings or financial support, along with

burial expenses up to $6,000. Assistance for other needs can add to the
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total. Grants provided by the board are funded largely through proceeds

of a $10 fee imposed on anyone convicted of a felony, misdemeanor, or

violation in the state.

Homeland Security

Governor Cuomo occasionally used the phrase “my defense budget” to

describe the steadily rising cost of imprisoning criminals and otherwise

working to prevent and punish crime. In the aftermath of September 11,

2001, the phrase might be used in a new way with regard to state activi-

ties — one more in keeping with its traditional use in Washington, D.C.

With U.S. intelligence services warning that additional terrorist at-

tacks would be a concern for some time after the attacks, national and

state leaders called out National Guard troops to patrol airports and

other potential targets across the country. In New York, more than 2,700

Army National Guard and Air National Guard members were called

into service within weeks of the attacks. Those agencies, along with the

New York Naval Militia, serve as reserve forces to the U.S. Army, Air

Force, and Navy, respectively. Each agency can be called into service

by the president or by the governor.

The state’s forces also include the New York Guard, which acts as a

state-level reserve force to the Army National Guard if the latter is or-

dered into federal service. In 1951, during the early years of the Cold

War, Governor Dewey and the Legislature created the state Civil De-

fense Commission to help deal with the threat of nuclear attack, includ-

ing coordinating development of bomb shelters. The commission was

made part of the Division of Military and Naval Affairs in 1973. The re-

serve forces will play key roles in efforts to prevent and, if needed, re-

spond to future terrorist incidents.

Within days of the 9/11 attacks, Governor Pataki and the Legislature

enacted new Penal Law offenses targeted at individuals who commit

terrorist acts, make terrorist threats, solicit or provide material support

for terrorists, or hinder prosecution of terrorists. While the certainty of

death did not deter the September 11 terrorists, the Anti-Terrorism Act

of 2001 presumes that state laws might deter some other individuals, or

at least make prosecution of future terrorists or their supporters more

likely. Its legislative findings include these:
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Although certain federal laws seek to curb the incidence of terrorism,

there are no corresponding state laws that facilitate the prosecution and

punishment of terrorists in state courts. Inexplicably, there is also no

criminal penalty in this state for a person who solicits or raises funds

for, or provides other material support or resources to, those who com-

mit or encourage the commission of horrific and cowardly acts of ter-

rorism. Nor do our criminal laws proscribe the making of terrorist

threats or punish with appropriate severity those who hinder the prose-

cution of terrorists.… A comprehensive state law is urgently needed to

complement federal laws in the fight against terrorism and to better pro-

tect all citizens against terrorist acts.34

In October 2001, Governor Pataki created the Office of Public Secu-

rity, with a broad portfolio to assess the potential for terrorist attacks

and the ability of state agencies and private entities such as utility com-

panies to avert and/or respond to those or other threats. One of the of-

fice’s first assignments was to review security at the Indian Point

nuclear power plant in Westchester County, within a few miles of mil-

lions of residents. While finding security at the plant “robust,” state of-

ficials recommended some additional steps in the wake of the

September 11 attacks.

Both state officials and the statute governing disaster preparedness

recognize that local leaders in communities throughout the state will

determine much of the success of any efforts to prevent and, if needed,

deal with disasters. The Executive Law section that deals with disaster

preparedness starts with the declaration:

It shall be the policy of the state that � local government and emer-

gency service organizations continue their essential role as the first line

of defense in times of disaster, and that the state provide appropriate

supportive services to the extent necessary.35

Under legislation adopted in 2004, the agency was codified and re-

named the Office of Homeland Security. Other new laws enacted in re-

cent years include statutes requiring state officials to review security

measures at chemical plants, water supplies, and energy generation and

transmission facilities.
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Debate over the nation’s response to potential terrorist threats fo-

cuses almost exclusively on Washington — the policies of the president

and (to a lesser extent) Congress, as well as the operations of agencies

such as the Department of Homeland Security and Federal Bureau of

Investigation. But officials who work in the field point out that states

and localities have a crucial role to play, as well. While the New York

City Police Department has won international acclaim for its

antiterrorism efforts, other local agencies remain far behind. A 2003

symposium on the terrorism challenge for state and local governments

produced conclusions such as:

Balancing the need to protect the country from attack and the need to pro-

tect citizens from unwarranted police attention is a difficult, ongoing un-

dertaking. Recent terrorist attacks are the product of well-organized

activity by groups that are frequently state supported and financed and

are sophisticated in organization and logistics. The investigative and

technical methods available to police to identify and apprehend these

individuals have not expanded adequately to address this new form of

terrorism. Such problems as identity fraud remain largely unaddressed.

The appropriate roles of federal, state, and local law enforcement agen-

cies in addressing terrorism are still in a state of some flux.

(Experts at the symposium) endorsed a “neighborhood watch”

model where the investigative initiative remains largely a federal re-

sponsibility, while state and local agencies are provided with sufficient

intelligence and support to allow them to follow up on contacts made

via arrests, traffic stops, or unusual events. Several of the September

11th hijackers had prior contact with local police, for example, but

there was no method for identifying these individuals as “persons of in-

terest” despite the fact that they were on foreign intelligence watch lists.

Effective sharing of information and intelligence between law en-

forcement agencies remains a serious problem. Intelligence collected

by different federal agencies remains “stovepiped” or retained within

the agencies that collected it and there are few linkages across data-

bases. In similar fashion, there is little sharing of intelligence between

federal and local agencies.36
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Three years later, as New Yorkers commemorated the five-year an-

niversary of 9/11, some progress had been made in the areas identified

by the report — but, most observers would agree, far too little.

Long-term success in the fight against terrorism will require successful

cooperation among agencies at the federal, state and local levels.

“Homeland security,” at both the federal and state levels, is often

construed to include the more traditional field of responding to natural

disasters and other emergencies. New York State’s modern organization

of emergency-related functions came in 1978, when Governor Carey

and legislators created a new Article 2-B of the Executive Law. The

statute’s provisions include requirements that the state, as well as every

county and every city, prepare disaster-preparedness plans. “Disaster”

is defined to include catastrophic natural events from earthquakes to

tornados, as well as fire, epidemic, air or water contamination, infesta-

tion, explosion, radiological accident, and bridge collapse. As of Sep-

tember 2001, the definition did not include war or terrorist attack. The

1978 law created the Disaster Preparedness Commission, a planning

and coordinating group that includes the heads of most major state

agencies and two local chief elected officials. The commission was

charged with developing state-level plans for preventing, mitigating,

and recovering from disasters, and helping localities make such plans.

Since 1983, the staff to the commission has been known as the State

Emergency Management Office. In recent years, it has led state-agency

responses to disasters such as the crash of TWA Flight 800 off Long

Island in July 1996.
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Chapter Seventeen

ENVIRONMENT

AND PARKS

The story of New York State is, in many ways, the story of natural

resources.

The great New York harbor, the Hudson River, millions of acres of

forest, scenic mountains, and the waterways and terrain that made the

Key points:

� New York was a leader among the states in preserving

wilderness lands and developing modern environ-

mental laws.

� Efforts to preserve and restore environmental quality

continue, often in conflict with efforts to strengthen

the state’s economy.

� The state parks agency has a broad portfolio, includ-

ing managing the nation’s second-largest area of park

holdings.



Erie Canal possible — all played essential roles in the Empire State’s

development as an economic powerhouse.

Population and economic growth led, in time, to overuse of some

natural resources. By the mid-1800s, for instance, woodlands in parts of

the Adirondacks and Catskills were stripped to the ground; by the

mid-20th century, many waterways were badly polluted by household

and industrial wastes.

New Yorkers adopted, earlier than most of the industrialized world,

the idea that environmental problems existed and could be solved. They

led the nation in declaring that some lands must be kept forever wild;

they were among the first to enact laws that required cleansing of public

waterways and the air. With a stronger economy providing greater pub-

lic revenues than those of most other states, they devoted significantly

greater resources to protecting the environment and creating parks.

The Empire State was a national leader in setting aside both huge

tracts of land as wilderness, and smaller areas as parks. As of 2004,

New York ranked second to Alaska in state park holdings, with 1.5 mil-

lion acres.

In recent decades, in New York and elsewhere, concern for the envi-

ronment has moved far beyond land preservation into regulation of

many aspects of the daily life and work of individuals, businesses, local

governments, and other organizations. Under the broad heading of “en-

vironmental quality,” state government closely monitors and limits dis-

charges into the air, waterways, and land. These regulatory programs

extend beyond factories and powerplants to apply to products that indi-

viduals use everyday — cars, cleaning products, paints, air

conditioners, and more.

Much of what state government does in this area is directed or influ-

enced by the federal government. The majority of Albany’s policies re-

garding hazardous waste and automotive emissions, for instance, are in

direct response to laws enacted by Congress and regulations adopted by

the U.S. Environmental Protection Agency. Washington also provides

significant financial support, including about 20 percent of the Depart-

ment of Environmental Conservation’s operations budget in fiscal

2006. Still, environmental protection across the country is primarily the

responsibility of state governments. Few states are more active than

New York.
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Long Before Earth Day

Today the state Department of Environmental Conservation (DEC) —

with its blue, green, and white logo suggesting scenic beauty — embod-

ies New York’s commitment to preserving its natural resources. By the

time Governor Rockefeller signed legislation creating the DEC on the

first Earth Day in 1970, however, the conservation movement in New

York was already more than a century old.

It began as a reaction to overuse of some of the state’s forests and

waterways — use that, for hundreds of years, most of western civiliza-

tion had viewed simply as humans’ appropriate domination of the natu-

ral world. The first European settlers of the Empire State saw the

wilderness as a source of danger — something that must be tamed and

then put to work so humans could survive and progress. The Dutch

West India Company brought colonists to New Netherland for the ex-

press purpose of turning natural resources into profit. Within a few

years of its first permanent settlement at Fort Orange (now Albany) in

1624, the company’s settlers had developed a thriving trade in beaver

pelts. Such trade, much of it based on business relationships with the

native Iroquois, was so active that, by 1640, the beaver was virtually

gone from areas around the Hudson River from Fort Orange south.

As settlement expanded outward from the port cities of New York and

Albany, farming grew in importance. Frontier families had to replace for-

est with farmland not only to put food on the table, but to earn income to

make payments on their land purchase or rental as well. A typical house-

hold might need 40 to 50 acres under plow for long-term survival.

As the colony’s population grew, lumber became an increasingly

valuable raw material for homes and other buildings. Colonists also

burned wood for ash to help make potash, which they could sell for ag-

ricultural and other purposes in New Amsterdam or in Europe. By

1698, the Earl of Bellmont, serving as the English governor of New

York, found it necessary to restrict the cutting of white pine, the most

popular source of lumber.

State action to protect the environment proceeded slowly at first,

then in more frequent fits and starts. The first powerful impetus for

long-term environmental policy came during the 1800s. Forest harvest-

ing in the Adirondacks, the Catskills, and elsewhere had intensified af-

ter the Revolutionary War, when the state government needed revenue

to repay war debts and sold millions of acres at pennies apiece. Still,
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given practical inefficiencies caused by transportation and other prob-

lems, logging continued with little concern for any damage until shortly

before the Civil War. Despite extensive land sales, the state was still a

large landowner, owing in large part to reclamation of already logged

properties for nonpayment of taxes.

“Make It a Forest Forever”

An Albany attorney who enjoyed camping in the Adirondacks issued

what is often described as the first call for saving the northern forests.

Samuel Hammond wrote in 1857: “Had I my way, I would mark out a

circle of a hundred miles in diameter, and throw around it the protecting

aegis of the constitution. I would make it a forest forever. It would be a

misdemeanor to chop down a tree and a felony to clear an acre within its

boundaries.”1 Others joined in the call, including Verplanck Colvin,

whom the Legislature had hired to survey the Adirondacks; and Morris

Jesup, president of the American Museum of Natural History and the

New York Chamber of Commerce.

The state’s first environmental agency was created just after the

Civil War. In 1868, the Legislature created a Fisheries Commission to

study the impact of logging on fish and water supplies. Four years

later, a Commission on State Parks was assigned to study creation of a

park in the Adirondacks. Legislation establishing the State Forest Pre-

serve was enacted in 1885, declaring that state forests in both the

Adirondacks and the Catskills “shall be forever kept as wild forest

lands.” That law also created a Forest Commission to oversee protec-

tion of state-owned forest preserves. Both the land set-aside and the

creation of an agency in state government to protect the environment

were among the first such steps by any state. The guarantee that the

state forests would be forever wild was made even stronger in 1894,

when it was included in the new state Constitution. It remains as the

central element of Article XIV.

Water played a key role in the decision to preserve large sections of

the Adirondacks. As described in Chapter Twelve, New Yorkers cre-

ated the first state Department of Health in 1901. One impetus for the

new agency was concern for health implications of polluted water.
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Depletion of woodlands also reduced the soil’s ability to hold water, al-

lowing topsoil to erode and exacerbating natural flooding of down-

stream areas, including downtown Albany. Business and political

leaders saw the potential loss of navigable water on the Hudson River

and the Erie Canal as an important reason for preserving forests; the

New York Board of Trade and Transportation helped win passage of the

constitutional amendment that prohibits logging in the forest preserve.

Economic considerations also came into play in creating the Catskill

Forest. A legislative commission’s report on preserving forests recom-

mended against adding Catskill areas to the preserve. “But Cornelius

Hardenburgh, an assemblyman from Ulster County, deftly put about

34,000 county-owned acres in his district into the package just before

Governor Hill signed the bill. Hardenburgh was not a conservationist,

but he was an ardent opponent of taxes, and Ulster County had owed

$40,000 in taxes to the state for those acres. His move wiped out the

debt, created a perpetual revenue source for Ulster County, and — as an

afterthought — began a park that now encompasses more than 1,100

square miles.”2

The Conservation Department

Governor John Dix and the Legislature created the primary forerunner

of today’s DEC, the Conservation Department, in 1911. Like the state’s

Health Department, it was the first such agency in any state. The new

agency represented an effort to improve coordination among various

bureaucracies dealing with water supply, forest preservation, fish, and

game. Yet overall state government was still largely a collection of un-

coordinated agencies and programs. Because of natural inertia and local

political involvement in administering regional bureaus, the Conserva-

tion Department continued largely as a collection of disparate offices

for years.

Governor Alfred E. Smith’s intense efforts to rationalize state gov-

ernment included a major reorganization of the conservation agency.

As a result of legislation Smith signed in 1926, the department absorbed

the Conservation Commission and two water-related commissions. The
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legislation created a single executive office of commissioner, to be

appointed by the governor.

For more than a third of a century after Smith’s reorganization, the

role of the department remained largely the same: protecting public

lands, promoting fishing and hunting, running state parks, and over-

seeing allocation of natural water supplies. The department did little

to limit pollution. A Bureau of Stream Pollution Prevention had been

created in 1921, but it had little real power. A 1955 book on New York

State government called its chapter on the Conservation Department

“Men in Green,” referring to the forest rangers who were the most fa-

miliar representatives of the agency. The only reference to controlling

pollution reported that the department “keeps a two-man anti-pollu-

tion team running down ammonia leaks, cyanamid seepings, and other
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Stream Pollution in 1903

Tanning was a major industry in the Mohawk Valley and other areas of

the state for more than a century, starting in the early 1800s. The busi-

ness relied on an extensive supply of animal hides, bark from hemlock

trees for processing, and water for power as well as waste disposal.

A 1903 report to the state Health Department by the Gloversville

Knitting Co., now on file in the State Archives, shows that large chemi-

cal discharges into waterways were more or less taken for granted as

part of the process of manufacturing gloves, mittens, and linings. The

document, one of numerous reports that shops and factories were re-

quired to file with the state, lists the refuse discharged into the nearby

Cayadutta Creek. On a monthly basis, the mill reported, it used 750

pounds of vitriol, 710 pounds of aniline dye, 1,700 pounds of alkali,

138 pounds of ammonia, 42 pounds of caustic potash, and other sub-

stances. The company discharged about 20,000 gallons of refuse into

the creek, a tributary of the Mohawk River, each day. The mill’s 175

employees also used toilets that emptied into the creek.*

Today, such pollution would attract front-page headlines and quick

action from DEC. A century ago, most New Yorkers considered it busi-

ness as usual.

* Reprinted in Consider the Source: Historical Records in the Classroom, Albany, NY:
University of the State of New York, State Archives and Record Administration, 1995,
p. 101.



perils to fish life.”3 The official description of the department’s activi-

ties at that time sounded only a bit different: “Continuous work on wa-

ter pollution is carried on. This involves study of the nature of various

polluting substances and their effect on aquatic life. Such knowledge

has proven useful toward decrease of many serious pollution condi-

tions.”4 Most Americans had never heard of ecology, and govern-

ments across the country did not yet make environmental protection a

priority.

The Emerging Issue of Environmental Quality

The state entered the modern era of major antipollution efforts in 1957

with enactment of the Air Pollution Control Act. During the 1950s, the

number of motor vehicles registered statewide passed 5 million. Indus-

trial activity and overall use of electricity reached then-record levels;

both depended heavily on burning coal and oil, with little effort made to

filter the emissions released through smokestacks. Incineration was the

common way to dispose of household waste. In New York and other big

cities, smoke from the chimneys of large apartment buildings could

have recalled scenes from Walt Disney’s Mary Poppins.

Governor Harriman sent the Legislature a special message recom-

mending action. The resulting law, Harriman wrote, would enable the

state for the first time to “attack the increasingly serious problems of at-

mospheric pollution.” The law created an Air Pollution Control Board,

chaired by the health commissioner, with the authority to regulate air

pollution and to inspect “any property or motor vehicle for the purpose

of identifying pollutants.” In recognition of potential economic im-

pacts, the board’s five members included the state commerce commis-

sioner, and the law allowed variances in rules and regulations for those

who could show hardship.

Eight years later, the Legislature and voters approved the Pure Wa-

ters Bond Act at Governor Rockefeller’s initiative. Two years after that,

the Rockefeller administration began planning creation of a new envi-

ronmental super-agency.
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DEC and the Environmental Conservation Law

In 1970, as popular concern for the environment was reaching ever higher,

Governor Rockefeller proposed and the Legislature approved creation of

the Department of Environmental Conservation to bring together planning

and management of all environmental protection programs.

The new agency absorbed the former Conservation Department

which six decades earlier had consolidated smaller offices and bureaus.

DEC also absorbed functions of the Health Department related to regu-

lation of water and air pollution and waste disposal; and functions of the

Department of Agriculture and Markets related to pesticide regulation.

The legislation also created an Office of Parks and Recreation, which

assumed some duties of the former Conservation Department, the state

Council of Parks, and other bureaus. (For more discussion of New York

State parks see later in this chapter.)

In 1975, Governor Carey and the Legislature took a step that was

even more far-reaching than creation of the new agency: enactment

of the State Environmental Quality Review Act (SEQRA). The law

requires state and local agencies to conduct comprehensive review

of the potential environmental impact of any significant activity they

undertake or approve. The impact statement must describe not only

the proposal but “reasonable” alternatives such as other sites, other

designs or technology, and planned steps to minimize any environ-

mental impacts. Perhaps most important, SEQRA required govern-

ment to consider environmental impacts as a “cost” to be compared

against the economic and social benefits of a proposed project, in de-

ciding whether to approve a proposed project. These provisions af-

fect governmental projects as well as those of private enterprises,

including nonprofit organizations and individuals. SEQRA includes

sweeping legislative findings on the importance of protecting the en-

vironment, saying that “every citizen has a responsibility to contrib-

ute to the preservation and enhancement of the quality of the

environment.”

The statute has been amended over the years, with new powers

granted to DEC and additional restrictions placed on enterprises and in-

dividuals. Of all New York laws, it is “perhaps the most pervasive and

far-reaching in fostering public awareness of local environmental
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concerns and enabling the public and the government to protect a broad

range of environmental values.”5

Under the law and associated regulations created by DEC, environ-

mental review must be thorough and public, and usually must take

place in a deliberative manner to allow for input from potentially
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Changing Views on the Environment

If the actions of the state’s elected leaders can be assumed to reflect the

will of the voters, the Air Pollution Control Act of 1957 showed that

concern for the environment had risen — but was to be addressed in the

context of other needs. The act stated:

It is declared to be the policy of the state of New York to maintain a rea-

sonable degree of purity of the air resources of the state, which shall be

consistent with the public health and welfare and the public enjoyment

thereof, the industrial development of the state, the propagation and

protection of flora and fauna.…

Just 13 years later, the law creating the Department of Environmen-

tal Conservation laid out a dramatically broader vision for protecting

the state’s natural resources:

The quality of our environment is fundamental to our concern for the

quality of life. It is hereby declared to be the policy of the state of New

York to conserve, improve and protect its natural resources and envi-

ronment and control water, land and air pollution, in order to enhance

the health, safety and welfare of the people of the state and their overall

economic and social well being.

Whereas the 1957 Legislature and Governor Harriman saw “indus-

trial development of the state” as a good that must be balanced against

“reasonable degree of purity of the air,” by 1970 Governor Rockefeller

and lawmakers declared that environmental quality was “fundamental”

to the quality of life as well as essential to economic well-being. The

1970 statute also declared that it is state policy to “achieve social, eco-

nomic and technological progress for present and future generations”

by taking good care of the environment.

5 Nicholas A. Robinson, ed., New York Environmental Law: A Legal Treatise, New
York State Bar Association, Albany, NY, 1992, p. 384.



affected parties. A developer wishing to build, for instance, a shopping

center — whether local in scale or intended to attract visitors from hun-

dreds of miles away — must prepare in-depth analyses of any potential

impacts on land, air, water, traffic, noise, and historical or archeological

resources. Such analyses, which together compose the environmental

impact statement, can add up to multiple volumes in the case of large

development proposals.

SEQRA applies not only to physical development, with its obvious

potential for environmental impact, but state and local government

agencies’ “policy, regulations, and procedure-making” as well. Courts

have held, for example, that the law applies to a town’s action to create a

sewer district,6 and to the Metropolitan Transportation Authority’s de-

cision to implement one-way tolls on the Verrazano-Narrows Bridge.7

While it is part of the Environmental Conservation Law, SEQRA is

not solely the responsibility of DEC. Individuals, private organizations,

and governmental agencies have the power to seek enforcement by the

courts if they believe a developer or other entity — including a govern-

ment agency — has violated SEQRA. If more than one governmental

unit is involved in undertaking or approving a contemplated action, the

various agencies must agree on which will be the “lead agency” with

principal responsibility for fulfilling the procedural requirements of

SEQRA. On the rare occasions when agencies cannot agree on which

will be the lead agency, the DEC commissioner has the power to de-

cide.8

Enactment of SEQRA gave New York a state-level statute similar in

many ways to the National Environmental Policy Act proposed by

President Nixon and enacted by Congress in 1969. Similar laws have

been enacted in most other states, but New York’s statute is unusual in

its breadth of applicability. In numerous other ways, New York went

beyond Washington as well as most other states in environmental

policymaking from the 1960s through the 1980s. New York adopted the

nation’s first “superfund” law for cleanup of hazardous waste sites un-

der Governor Carey in 1979. When Governor Cuomo and the Legisla-

ture enacted the Acid Deposition Control Act of 1984, imposing limits
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on air contaminants that cause acid rain, their action anticipated the

federal Clean Air Act amendments of 1990.

While widely praised for promoting more careful attention to the en-

vironment, the Environmental Quality Review Act also helped prompt

new attention to potential problems of over-regulation. The same year

the act became law, Governor Carey and the Legislature enacted the

State Administrative Procedure Act, setting clear and consistent rules

for agencies to follow in regulatory activities (see Chapter Eight). Two

years later, in his Annual Message to the Legislature, Governor Carey

urged action to “assure that the regulatory processes fulfill their in-

tended objectives without costly delays or attention to frivolous con-

cerns.” The result was the Uniform Procedures Act, which establishes

time limits on DEC’s issuance of permits.

DEC Today

By the start of the 21st century, environmental protection had become a

major concern for many New Yorkers, and thus to political leaders. An

entire generation of Americans had reached adulthood since the first

Earth Day, many learning environmental values in school. The move-

ment had broadened from a small collection of interest groups to one of

the most widely supported in American history.

Partly because of that support, DEC’s mission has grown dramati-

cally since its founding. In 1970 the agency was still largely the conser-

vation-oriented department created nearly seven decades earlier, with

some additional responsibilities for sewage treatment, air pollution

control, and recreation. According to one observer, “Prior to 1970, ‘en-

vironmental quality’ was a concept, not a program.”9

The agency’s priorities have evolved over time. The divisions of

Fish and Wildlife, and Forests and Land, accounted for 40 percent of

departmental spending in 1970. By 2000, that figure was around 25

percent.

As a result of expanded federal and state laws and a dramatic growth

in state appropriations, the influence of the Department of Environmen-

tal Conservation and related state agencies today is greater than ever. In
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the agency’s first year, staff numbered 2,140 and state-operations ap-

propriations totaled $31 million.10 In 2006, DEC’s operating budget

was $430 million, while total spending — including that for capital pro-

jects — neared $1 billion. Some 3,335 employees worked in the Albany

headquarters and in nine regional offices around the state. The latter re-

view applications for environmental permits and work to assure

compliance with state and federal laws and rules.

Funding for the department has shifted over the years, from a major-

ity of general tax revenue to charges on regulated businesses and indi-

viduals. General Fund appropriations provide roughly 25 percent of

DEC’s operational funding. More than half comes from fees and license

revenues, with federal funds contributing the rest.

The federal government, through several major statutes and the En-

vironmental Protection Agency, makes many of the basic rules govern-

ing environmental quality and oversees their implementation by the

states. States, though, are the primary enforcers of those rules and in

many instances have the power to set their own standards above and be-

yond those written in Washington.

In New York, DEC’s major environmental-quality efforts focus on

promoting cleaner air and water, assuring safe drinking water, dealing

with solid and hazardous wastes being produced today, and cleaning up

sites previously contaminated by hazardous wastes and oil spills.

Air: The Air Pollution Control Board created in 1957 issued its first

rules in 1962, limiting emissions from major new or modified sources.

The board was abolished in 1970 and the Division of Air Resources

transferred to the new DEC. President Nixon and Congress enacted the

national Clean Air Act that year, and along with amendments passed in

later years, federal law drives much of the state’s air-related regulatory

activities. Most recently, congressional action in 1990 required new

permitting programs for industrial facilities, electrical generating

plants, and other major stationary sources of emissions, along with new

emission controls for motor vehicles and other changes. Governor

Cuomo and the Legislature enacted a conforming state law in 1993. A

federal law provides powerful incentives for state officials to ensure

compliance with the rules made in Washington. For instance, federal of-

ficials can withhold highway funding — which pays for a major share
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of the state’s transportation needs — if New York does not meet

air-quality standards. State leaders continually grapple with clean-air

issues, including the question of how to reduce acid rain and ozone pol-

lution caused largely by air emissions in other states. In recent years,

DEC has created a second, more stringent regulatory program limiting

acid rain precursors from electric generating facilities. Under Governor

Pataki, New York joined New Jersey and several New England states in

creating the nation’s first regional program to limit emissions of

“greenhouse gases” that may contribute to global warming.

Water: Protecting the state’s water resources is the responsibility of

both DEC and the Health Department. As it has since 1885, the Health

Department oversees the quality of public drinking water supplies; both

agencies play a role in monitoring and regulating farming, develop-

ment, and other activities that affect local watersheds. DEC’s Division

of Water issues permits for, and monitors the activities of, sites such as

municipal sewer plants, manufacturing facilities, and utility stations

that make discharges into waterways. In some 80 percent of the state’s

surface water bodies, the primary source of contamination is

“nonpoint” pollution from large numbers of smaller sources such as

homes, farms, golf courses, roads, and parking lots.11

The agency’s other water-related responsibilities include inspecting

dams and developing flood emergency response plans; and working

with other states to promote improved water quality in the Great Lakes

and other shared water resources. New York’s Department of State is

also involved in water-related regulatory activities, particularly moni-

toring coastal development. Federal agencies including the Environ-

mental Protection Agency, Army Corps of Engineers, and the Coast

Guard add to the list of regulators.

Solid and hazardous waste: When DEC was created in 1970, the re-

organization plan did not mention waste management. The state did not

allocate tax dollars for solid or hazardous waste until 1974. Greater at-

tention and funding came after government officials and the public real-

ized that local landfills across the state were releasing contamination

into surrounding waterways and poisonous wastes were leaking from

Love Canal in the late 1970s.

Well into the 1960s, the state of the art in solid waste management

was to convert open dumps to sanitary landfills. The former were
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simply large pits or low-lying areas — some 1,600 around the state —

where communities dumped household garbage, other trash, and debris

with little concern for what would happen when the materials decom-

posed, trickled through the ground, or rose into the air. As many as

two-thirds of the dumps burned some waste, producing ash and stench.

Regulations issued by the Public Health Council in 1962 required de-

velopment of sanitary landfills, which are lined with impermeable ma-

terials and include pipes to carry off, for proper disposal, both liquid

and gaseous byproducts. The regulations also required operators of mu-

nicipal incinerators to limit pollution. In the 1970s, DEC issued regula-

tions governing refuse disposal and design of solid-waste management

facilities. The 1986 Environmental Quality Bond Act contributed $100

million to close remaining landfills that did not meet modern standards.

The state’s regulation of solid waste disposal intensified after a

barge carrying garbage from Long Island spent 156 days at sea in 1987,

searching for a disposal site. North Carolina, Louisiana, Alabama, Mis-

sissippi, Florida, New Jersey, the Bahamas, Mexico, and Belize all re-

jected the Mobro’s cargo. DEC eventually arranged for the barge to

dock in Brooklyn, its contents to be burned at a regulated incineration

plant there, and the ash buried in a regulated landfill in Islip. The fol-

lowing year, Governor Cuomo and the Legislature gave DEC new pow-

ers to regulate solid waste, including a mandate that every municipality

start separating and recycling different forms of household and

commercial waste by 1992.

The recycling mandate created one of the most far-reaching efforts

ever in New York to regulate activity in every household and office. By

the late 1990s, bins of recyclable newspapers, plastic, and metal con-

tainers appeared weekly outside homes across the state, and the news-

paper industry had begun a major effort to encourage recycling of its

product. More than 25 percent of New York’s waste stream was recy-

cled annually as of 1999, according to DEC. As market conditions fluc-

tuated, though, much of the material ostensibly collected for recycling

went to landfills. Some critics questioned whether the push in New

York and elsewhere was worth the time and expense, although such

views were not popular.12
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The number of active solid-waste disposal sites has fallen sharply

over the years — from about 860 in 1970, to 220 in 1990 and just 53 in

2000, according to DEC. Disposing of household, commercial, and

other solid waste remains a challenge for many communities.

Pop-culture illustration of environmental themes, such as the 2000

film Erin Brockovich, often focuses on issues involving hazardous

wastes, perhaps because the dramatic potential is greater than that in the

case of, say, recycling. Yet, for all that hazardous wastes have come to

symbolize much of the environmental movement — and despite the im-

mediacy of the dangers that can be involved — public policy came rela-

tively late to the issue. Governor Carey and the Legislature gave DEC

authority to regulate storage and discharge of hazardous substances in

1972. Much stricter regulation, from generation to disposal, followed

the Love Canal crisis.

Both Congress and the New York Legislature have passed laws de-

signed to prevent the creation of new Love Canals. The 1976 federal

hazardous waste law, titled the Resource Conservation and Recovery

Act (RCRA), established a “cradle-to-grave” regulatory program that

includes requirements for handling, storing, transporting, and dispos-

ing of hazardous wastes. A manifest system of required reports from

manufacturers and shippers allows regulators to track hazardous

wastes.

In 1978, New York adopted a similar law that, among other things,

allowed the federal government to delegate its authority for implement-

ing and enforcing RCRA to DEC. The Legislature has also adopted

laws governing the location of hazardous waste landfills and incinera-

tors, and requiring businesses to develop formal plans for reducing the

amount of hazardous wastes they generate.

In recent years, state leaders debated how to ensure cleanup of sites

polluted years or decades earlier. The state Hazardous Waste Remedial

Fund, or Superfund, was created in 1979 and received additional fund-

ing through the 1986 bond act. As was true nationwide, though, clean-

ups of the most contaminated sites proceeded slowly, and hundreds of

sites were left untouched. By 2001, debate focused largely on whether

cleanup standards should allow consideration of future site use — with

industrial property given more flexible standards than residential devel-

opments, for instance — and whether owners who were not responsible

for the original pollution would assume liability. New York was one of

the last large states to adopt a “brownfield” law, in 2003. (The term
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Environmental Incentives

As bottled beverages grew in popularity during the mid-20th century,

many glass containers required consumers to “deposit” 2, 5, or 10 cents

upon purchase of soda or beer. Bottlers would refund the deposits when

consumers returned the bottles, and save production costs by reusing

them. As the bottling industry became more regional and then national,

no-deposit, no-refund sales became more common. Consumers soon

threw away most soda and beer cans. Containers became common litter

along streets and roadsides across the country. Environmental groups in

New York and elsewhere proposed that the government impose what

had been a voluntary system of deposits. Oregon passed the first such

law in 1971; New York’s law followed in 1982. As of 2001, nine other

states also had bottle bills.

The idea behind such laws is that economic incentives for voluntary

action — such as collecting and returning empty containers — can ex-

ert a powerful effect. From this perspective, the bottle bill is an unques-

tioned success. A commission appointed by Governor Cuomo

concluded in 1985 that New York’s law reduced solid waste statewide

by 3 to 5 percent, measured by weight, and 8 percent by volume. Bever-

age container litter was cut by 70 to 80 percent, it found. Every day

thousands of New Yorkers choose to return their bottles and cans,

thereby reducing air contaminants because production from recycled

materials requires less energy than that from virgin materials. Some

studies of container-deposit legislation show that such laws can also re-

duce child injuries, by reducing the amount of broken glass in public

playgrounds and other areas.

However, opponents criticize the increased cost to consumers. The

commission’s findings suggested that consumers paid new costs to beer

distributors of 1.5 cents per container sold, and to retailers of 1 cent per

returned container. Supporters respond that such costs would otherwise

fall on taxpayers through municipal public-works spending. Perhaps

more importantly, opponents of mandatory deposits point out that bot-

tle bills rob curbside recycling programs of aluminum, which is gener-

ally more valuable than other commodities in municipal waste streams.

The result is reduced revenue to — and less effectiveness on the part of

— broader recycling efforts.



brownfield typically applies to any site where contamination has af-

fected the property’s use or reuse.) The 2003 legislation adopted a num-

ber of major changes intended to promote the cleanup and

redevelopment of brownfield sites, including use-based cleanup stan-

dards, liability protection, and tax credits for both cleanup and redevel-

opment costs. Several years later, it had helped stimulate some

cleanups, but many long-abandoned sites remained.

Lands and Forests

The founding purpose of New York State’s conservation efforts — pre-

serving forestlands — is fulfilled today by DEC’s Division of Lands

and Forests. The division manages the Forest Preserve and other pro-

tected lands totaling more than 4 million acres, or roughly 13 percent of

the state’s landmass. More than 2.6 million of these acres are in the

Adirondack Park; some 290,000 in the Catskill Preserve; 700,000 in

470 state forests; and 165,000 in wildlife management areas. Most of

the state’s holdings date from the early 20th century, although some 1

million acres were added after 1950. The office also handles the state’s

oversight of rivers, regulating land use on designated corridors, and

evaluating the impact of hydroelectric plants on the Forest Preserve and

protected rivers. It is the home of DEC’s forest rangers, whose responsi-

bilities range from fighting forest fires to helping educate the public on

land stewardship (see below in this chapter).

The forests division also promotes New York State’s forest products

industry, helping companies market their goods and working to attract

new employers to the state. DEC’s Saratoga Nursery distributes more

than 1 million tree seedlings each year, with most going to private land-

owners and the rest to state-owned properties. The state’s 12 fish hatch-

eries distribute some 7 million trout and salmon, and another 200

million or so warm-water fish such as walleye and their eggs, in a

typical year.

Conservation Officers and Forest Rangers

Legislation enacted in 1971, the year after the agency was created, gave

environmental conservation officers the status of “police officers” in
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the state’s Criminal Procedure Law. Officers now had statewide juris-

diction to enforce all laws of the state.

By the turn of the 21st century, the force had grown to more than 200

sworn officers responsible for enforcing laws relating to hunting, fish-

ing, trapping, license requirements, endangered species, possession and

sale of fish and wildlife, sale of domestic and foreign game, and taxi-

dermy. For instance, officers periodically inspect records at some 700

sporting goods stores and other nongovernmental license-issuing

agents. In the state’s coastal areas, they enforce laws restricting harvest

of oysters, scallops, lobsters, crabs, and other marine life.

Other elements of the officers’ broad range of responsibilities in-

clude enforcing rules governing the transportation, storage, and dis-

posal of hazardous waste; investigating oil and chemical spills; and

enforcing laws that prohibit excessive smokestack emissions and open

fires. They even inspect retail stores for illegal sale of detergents con-

taining excessive amounts of phosphorus, which can pollute

waterways.

The state issued 1.5 million hunting, fishing, and trapping licenses

in 2001-02. Tens of thousands of other New Yorkers enjoy the outdoors

— hiking, camping, and pursuing other recreation — each year. As

their numbers increase, more require the help of environmental conser-

vation officers. DEC conducted an average of 234 search-and-rescue

missions each year during the 1990s, more than double the average

during the 1960s.

Environmental conservation officers are required to maintain a resi-

dence within the geographical limits of their assigned patrol area —

which might be 400 square miles in the Adirondacks, or somewhere in

New York City.

DEC’s 130 or so forest rangers are classified as peace officers, with

the power to enforce all state laws and regulations. Roughly half are as-

signed to the Adirondacks and other parts of the North Country. Their

duties include enforcement of laws protecting state lands, open burning

laws, and licensed guide regulations.

Related Agencies

The attorney general plays an important role in enforcing state environ-

mental laws. As it does with other state agencies, the Department of

500 NEW YORK STATE GOVERNMENT



Law generally represents DEC in court. The courts have recognized in-

herent enforcement authority by the attorney general even in areas

where statutes do not provide such power. Much of that authority is

based on common law, including numerous actions to force cleanup of

toxic waste sites. Local district attorneys can also prosecute criminal vi-

olations of the Environmental Conservation Law, although such actions

are uncommon.

New York State offers financial and technical help for local govern-

ments, state agencies, and businesses to meet regulatory requirements

through the Environmental Facilities Corporation. A public authority

created in 1970, EFC manages revolving funds that make low-interest

loans for projects involving water treatment, solid waste management,

sewage treatment, and remediation of hazardous wastes. Technical as-

sistance includes activities such as helping small dry-cleaning

businesses limit their air emissions.

EFC’s board includes three ex-officio members — the environmen-

tal and health commissioners and the secretary of state — and four indi-

viduals appointed by the governor with the consent of the Senate. The

agency functions as an important part of any administration’s efforts in

environmental affairs. As a public authority with the power to borrow

and other sources of revenue outside the control of the Legislature and

exempt from many bureaucratic rules such as civil service law, EFC

provides the governor with more flexibility in appointing staff and

providing financing for desirable projects.

The Adirondacks: A Special Case

The largest wilderness in the eastern United States, New York’s

Adirondack Mountains were among the earliest areas in the country to

attract the eyes of conservationists. Development and logging restric-

tions enacted in the 1880s helped lay the groundwork for conservation

efforts nationwide.

In the 1960s, the state’s rising affluence and construction of the

Northway — the interstate highway running from Albany to the Cana-

dian border — created new development pressure in the region. In

1971, based on an advisory commission’s recommendation, Governor

Rockefeller and the Legislature created the Adirondack Park Agency

with extensive powers to regulate private land use — a major step be-

yond the longtime regulation of many activities in the state-owned
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lands that make up the “forever wild” forest preserve. The law repre-

sented a conclusion that local governments in the region, most with

part-time leaders, could not effectively control development. The APA

developed a land-use plan which the Legislature approved in 1973.

The agency has an 11-member board appointed by the governor

with the consent of the Senate. At least five members must reside in,

and three outside, the Adirondack Park. Besides regulating land use, the

APA operates two visitors’ interpretive centers in Paul Smiths, Franklin

County, and Newcomb, Essex County, to provide environmental educa-

tion and orientation for park visitors.

Environmental Progress

After environmental regulation expanded broadly over several decades,

state government now monitors virtually every significant, ongoing

source of pollution in New York. Although environmentalists and

elected officials seldom celebrate the achievement, the state’s natural

resources have undergone a remarkable recovery. Waterways polluted

with industrial and human wastes in the 1960s are clean enough for

swimming and even, with normal filtering, drinking. The air is much

healthier, as indicated by measurements of airborne contaminants. No

longer are hazardous wastes and municipal trash dumped into the envi-

ronment, as they were just three decades or so ago. Bald eagles, wild

turkey, striped bass, peregrine falcons, moose, and other animals that

once were rare or extinct in New York have returned.

Environmental regulation, in New York as elsewhere, often creates

tension between two key social goals — preserving a beautiful and safe

environment, on the one hand, and leaving citizens free to pursue eco-

nomic and other activities, on the other. Many early conservation ef-

forts were relatively easy and noncontroversial in achieving such a

balance. For instance, the state acquired thousands of acres of forest

preserve in the 1800s after previous owners stripped usable timber and

abandoned the land as valueless. Today things are more complicated.

Government acquisition of land in the Adirondacks, for example, can

advance environmental goals. But, often, it also means limiting eco-

nomic options — for lumber operations, tourism, or other commercial

activities — in a region where unemployment is high and most family

incomes are low.
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Through their taxes and charges assessed on utilities and other busi-

nesses, New Yorkers have spent billions of dollars to start achieving the

goal of a cleaner environment — willingly, if the success of several

bond acts and continued support by elected officials are any indication.

Stricter environmental regulations have had both positive and negative

economic impacts on New Yorkers. A cleaner Hudson River, for in-

stance, makes the Empire State a more attractive tourism destination,

while restrictions on development in the Adirondacks has the same ef-

fect there. On the other hand, regulatory concerns probably played a

role in the state’s loss of 1 million manufacturing jobs from 1960 to

2000 — a drop of more than half that occurred while industrial employ-

ment nationwide rose by 10 percent. In the Adirondacks, unemploy-

ment is high partly because of strict regulations. After a century and a

half of attention to environmental issues, the state continues to seek the

best balance among ecological concerns and other economic and social

needs.

Parks, Recreation and Historic Preservation

From Niagara Falls to Montauk Point, many of the most naturally spec-

tacular areas in New York are set aside for the enjoyment of all, as state

parks.

At the start of the 21st century, the Office of Parks, Recreation and

Historic Preservation hosted some 63 million visitors a year at its varied

properties across the state. Families and individuals use boat launching

sites, marinas, canal parks, nature centers, and museums; many facili-

ties offer environmental education and interpretation programs. One of

the largest operators of golf courses in the country, the agency owns 28

courses, including the site of the 2002 U.S. Open at Bethpage State

Park. All told, sites managed by the agency total more than 300,000

acres.

The Empire State was an early leader in identifying scenic preserva-

tion and recreation as areas where state government should play a lead-

ing role. The Adirondack and Catskill preserves helped set the stage for

national action to create large national parks. Today, in New York State

government, “parks” generally connotes areas where private develop-

ment is forbidden, but the government actively promotes public use by

providing and maintaining beaches, swimming pools, hiking trails, and
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other facilities. The Office of Parks, Recreation and Historic Preserva-

tion operates 176 state parks — an increase of more than a dozen in re-

cent years — where activities include swimming, hiking, camping, and

biking. The parks department’s responsibilities do not, however, in-

clude the two largest state holdings — the forest preserves in the

Adirondacks and Catskills, totaling nearly 3 million acres. Those areas,

mostly wilderness, fall under DEC’s management.

Fittingly, Niagara Falls was the center of New York’s first state park.

It is now the oldest in the nation (Yellowstone was the first state park,

but has since become a national park). Governor Grover Cleveland

signed legislation in 1883 to create a board of commissioners to choose

and acquire “certain lands to preserve the scenery of the Falls of Niag-

ara.” Owners of some choice parcels sued to block the acquisition, but

the state commissioners of appraisal ruled that such a natural wonder

was “not subject to human proprietorship.” After the Legislature ap-

proved a $1 million bond issue for acquiring property, the Niagara Res-

ervation State Park opened two years later. Today a half-dozen other

state parks are within a few miles of the falls. Among them is Fort Niag-

ara State Park, at the mouth of the Niagara River on Lake Ontario,

where the French built a fort in the 1720s on the site of an Indian town

known as Ongniaahra (origin of the present-day name). Tourist visits to

the falls are vital to the local economy.

On average, some 1.5 billion gallons a second flow from Lake Erie

into the Niagara River. The United States and Canada agreed in a 1950

treaty to preserve the spectacular nature of Niagara Falls while main-

taining electric power generation by guaranteeing a flow of at least

100,000 cubic feet per second — roughly half the natural total — dur-

ing daylight hours from April through October. That flow may be

halved at night during the tourist season and anytime during the rest of

the year. The treaty provides that the river can be used for generation of

power that is to be divided equally between the two countries. Huge un-

derground tunnels carry much of the flow to the New York Power Au-

thority’s Robert Moses Niagara Power Plant and Lewiston

Pump-Generating Plant, as well as to Canadian hydroelectric turbines

on the opposite side. Besides generating low-cost power that benefits

state residents and businesses, the diversion of river flow has

dramatically slowed erosion of the falls.

Donations by wealthy New Yorkers were important in adding other

major state parks during the 1800s. William Pryor Letchworth, whose

Buffalo company dealt in harness equipment, bought parcels along the
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Genesee River over nearly half a century starting in 1859. Fearing that

the spectacular river gorge and easy availability of hydroelectricity

would make the property a natural for industrial development,

Letchworth decided to donate nearly 1,000 acres to the state in 1906.

Letchworth State Park, on the border of the state’s Finger Lakes and Ni-

agara Frontier regions, now offers hikers and other visitors beautiful

views of the river and falls.

Robert H. Treman, a successful banker born in Ithaca, acquired

property around Enfield Falls outside the city in 1915. He arranged for

1,000 trees to be planted nearby, and several years later donated the

land for the park that now bears his name. Treman also acquired, for

preservation by the state, another nearby scenic gem, Buttermilk Falls.

He became the founding chairman of the Finger Lakes State Parks

Commission in 1923, serving 14 years. South of Albany lies Thacher

Park, named for John Boyd Thacher, mayor of Albany from 1926 to

1940. Emma Treadwell Thacher, the mayor’s widow, donated the prop-

erty to the state. In 1910 and again in 1916, voters across the state ap-

proved bond issues to acquire land in the Bear Mountain area, additions

to the Forest Preserve and other parklands.

In each of these cases, local citizens took the lead to push for park-

land, often acting on their own to acquire significant acreage and assur-

ing its preservation simply by giving it to the state. The next major step

in development of the modern parks system represented, rather than lo-

cal control, a top-down initiative from Albany.

Origins of the State Parks System

By the 1920s, the Industrial Revolution had matured to a point where

tens of thousands of families had what their forebears might only have

dreamed about: significant amounts of leisure time. “More people had

more time to go to more places — and to more distant places. Inexpen-

sive, mass-produced automobiles changed travel habits, and shorter

working hours allowed more time on the road. New preferences for out-

door recreation appeared, and woods, fields, streams, mountains and

beaches attracted ever greater numbers. Community parks no longer

satisfied residents yearning for action or rest in the outdoors.”13
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Governor Al Smith had two big reasons for creating a state parks

system. Having grown up in Manhattan’s Lower East Side, he under-

stood the benefits that parks could provide for city dwellers — at the

time, a majority of state voters. Second, Governor Smith had a strong

urge to bring order to the scattered and confusing organization of state

government. While the state had more than 40 parks and other recre-

ational, scenic, and historic areas, there was no mechanism to coordi-

nate their administration and financial support. Based on a plan created

by Robert Moses, Governor Smith convinced the legislature to create a

State Council of Parks in 1924. The council brought together leaders of

the major regional parks authorities under the country’s first statewide

park system. Perhaps more importantly, it gave Moses — who was soon

named the council’s chairman and remained in that office for 35 years
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Private-Sector Support

Private wealth made it possible for New York State to acquire a number

of important parklands early in the 1900s, and near the end of the cen-

tury state leaders turned to the private sector once again for help with

the parks.

Parks Commissioner Bernadette Castro, appointed by Governor

Pataki, was raised on Long Island and was familiar with both the great

history and the modern challenges facing Jones Beach and other state

parks. In 1997, Commissioner Castro signed an agreement with

Coca-Cola to provide $2.5 million for the parks system. In return, Coke

would have an exclusive contract to supply soft drinks at all state parks

and historic sites — a valuable agreement, given that more than 60 mil-

lion visitors come to those locations each year. Other examples of pri-

vate-sector support included five playgrounds provided by the Saturn

Corp., as well as hundreds of thousands of dollars from the Ford Motor

Co. for nature centers and other environmental improvements to the

parks system.

Issues of private enterprise within state parks can be controversial.

In 1996, the Pataki administration announced a new master plan for the

largest New York State park, Allegany. The plan prohibited commer-

cial logging. Some supporters said that allowing logging could gener-

ate revenue to support park improvements, while opponents argued that

such activity was simply inappropriate in a public park.



— a portfolio from which to develop and acquire new parks throughout

the state.

The quintessential “power broker” (as a Pulitzer Prize-winning biog-

raphy was titled), Moses had developed a broad, detailed agenda of what

he wanted to accomplish — and knew how to go about accomplishing it.

The combination made him ultimately more influential than any other

nonelected individual in the history of the state — indeed, even more in-

fluential than most New York governors. Within a relatively short time of

taking office, he had removed most decision-making power from the re-

gional councils that had controlled parks for decades and that, in many

cases, had originally made it possible for the state to acquire parklands.

Moses’ development of New York parks may represent the greatest

concentration of power over a major public function held by any indi-

vidual in state history.

Besides overseeing major expansion, Moses changed the basic na-

ture of parks. Rather than simply preserving scenic areas, state parks

would provide outdoor recreation as well as transportation networks

that join parks to population centers such as New York City. His influ-

ence in siting and building highways and bridges was extraordinary, as

well. He gained broader power by arranging to be named the head of the

Triborough Bridge Authority and the New York Power Authority, as

well as several smaller agencies (see Chapter Eleven). In his only bid

for elective office, Moses lost the 1934 governor’s race to Herbert

Lehman.

Gubernatorial support for Moses ended with the election of Nelson

A. Rockefeller, whose ability to set goals and determination to accom-

plish them were, given the power of the executive office, more than a

match for the parks chairman. Moses resigned at the start of 1963 and

was succeeded by the council vice chairman, the governor’s brother,

Laurance Rockefeller. In addition to parks and 35 highways, Moses left

a legacy of 12 major bridges, Lincoln Center for the Performing Arts,

Shea Stadium, the United Nations headquarters, housing projects that

were home to thousands of New Yorkers, hundreds of city playgrounds,

two hydroelectric dams, and the 1964 World’s Fair. His work influ-

enced large-scale planning in other U.S. cities, although that style of

public projects lost favor in the 1950s and 1960s to less imposing

development.
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Historic Preservation

The historic preservation program within the agency preserves, devel-

ops, and operates state-owned historic sites and collections — a major

undertaking, given the Empire State’s rich and important history. The

first publicly owned historic site in the nation, acquired by the state in

1850, was a Newburgh home that served as George Washington’s Rev-

olutionary War headquarters in 1782 and 1783. In a 2001 exhibit, the

site presented artifacts such as two mammoth boom logs from Hudson

River defenses during the war, a lock of Washington’s hair, and muskets

from the wars against England.

The historic preservation office also administers the State and Na-

tional Registers of Historic Places, which include more than 80,000

properties of historical, architectural, archeological, and cultural signif-

icance throughout the state. Inclusion in the registers can help preserva-

tion efforts by providing official recognition, state funding, tax credits

in the case of income-producing properties, and a measure of protection

from federal and state undertakings such as nearby construction.

A Broad Agenda

In recent decades, the parks agency has helped developed major per-

forming arts centers. Saratoga Performing Arts Center, which features

top rock and pop performers as well as the Philadelphia Orchestra and

New York City Ballet, opened in 1966 within the Saratoga State Park

after a campaign begun by a local newspaper columnist. Duane

LaFleche, a writer for The Knickerbocker News of Albany, read in early

1961 that the New York Philharmonic was considering making Stowe,

VT, its summer residence. “It seems very wrong,” he wrote in his col-

umn, “that a New York orchestra should have to look outside the state

for a summer residence. Wouldn’t the State Reservation at Saratoga

Springs make a nice location?”

La Fleche’s words prompted action by local civic, cultural, and leg-

islative leaders, who had previously considered a Saratoga Arts Center

an interesting possibility. Within weeks, discussions were under way

with the Philharmonic and New York City Ballet. The Philharmonic

eventually dropped out of the plans, but the ballet and the Philadelphia

Orchestra are summer fixtures in Saratoga. SPAC is a nonprofit
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corporation, but closely linked to state government. The state provides

free use of its facilities under a 100-year lease that originated in the

1960s. In 2005, after the center experienced financial problems, its

board appointed Marcia White, a longtime aide to Senate Majority

Leader Joseph Bruno, as president.

The parks agency runs Earl W. Brydges Artpark, named for a Senate

majority leader from Niagara County. The popular site, near the Niag-

ara River in Lewiston, opened in 1974.

The Office of Parks, Recreation and Historic Preservation sponsors

the Empire State games — summer and winter events that are the larg-

est state-sponsored amateur athletic competitions in the country. The

agency also sponsors the Empire State Senior Games and the Empire

State Games for the Physically Challenged, an international model for

athletic programs serving disabled youth.
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Chapter Eighteen

THE 3,166 LOCAL

GOVERNMENTS:

HISTORY AND STRUCTURE

Where road networks are established before an area is settled, the

result tends to look like the common-sense grid that covers most of

Manhattan from Greenwich Village north. Through Midtown, east and

west of Central Park, in Harlem and Upper Manhattan, streets form a

pattern that is user-friendly and efficient. On the other hand, where

people move in before such planning, streets tend to follow pedestrian

lanes, cowpaths, and routes of least resistance from the terrain. Older

Key points:

� New York is home to a complex, costly local-govern-

ment structure dating from colonial times and early

U.S. history.

� The number and variety of municipal units reflects

broad desire for local control, but the state imposes

numerous operational mandates that limit local offi-

cials’ flexibility.



streetscapes have their own charms, but simplicity and efficiency of use

are not among them. So it is with local governments.

In much of the United States, local government is streamlined and

spare compared to New York’s. Here, it is a complicated, costly, sprawl-

ing, and often confusing mix. Twenty-three of the 29 states that are geo-

graphically larger than New York have fewer governmental units.1

Florida, with almost as many residents, has two-thirds fewer local gov-

ernments. Of the two states with larger populations than New York,

California has fewer governments in relation to population, while Texas

has more.

In New York as in other states, a local government is a legal entity, a

corporation. Early on, such corporations were essentially a mixture of

governmental entity and private business enterprise. From colonial

times into the 1800s, individual corporations — whether private com-

panies, or local governments — were formed by individual acts of royal

authorities or the Legislature. Enactment of general authority for cre-

ation of municipalities, eliminating the need for special legislation in

every instance, was a step forward for local control, just as general cor-

porate laws represented expansion of private investors’ ability to oper-

ate independently of the power of elected officials.

Today, New York State government’s relationship with 3,166 lo-

cal-government units is intimate, and often controversial. This chapter

will examine state-local relations including:

� The wide range of structures of local-government units, in-

cluding major variations within classes such as counties and

cities, and state-authorized “private neighborhoods” such as

condominiums and cooperatives.

� The responsibilities and challenges facing local govern-

ments in the early 21st century, including the question of lo-

cal-government consolidation.

The next chapter will examine:

� The perpetual struggle for control between local elected and

appointed officials, and those at the state level.
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� Albany’s role in determining how localities can raise and

spend taxpayer dollars, providing funding for local services,

and forcing municipalities and school districts to use re-

sources in ways they otherwise might not.

� Localities’ powers — broad, yet still subject to state regula-

tion — over land use.

Four Types of General Government

How many local governments are there in New York? The answer is

complicated. One commonly cited figure is more than 10,000, but that

number includes entities most citizens would not consider actual

governments.

The Empire State has four types of general governments at the local

level: counties, cities, towns, and villages. That means 1,604 chief

elected officials and local councils with broad powers to influence resi-

dents’ lives, including the power to impose taxes and to enact laws reg-

ulating personal behavior and business activity. These are what most

people would think of as “government.”

Yet taxing authority is a quintessential characteristic of government,

and it goes beyond the four classes of general local government. New

York has 699 school districts, each with its own taxing and other pow-

ers, as well as control over one of the most important of governmental

functions. The Office of the State Comptroller classifies school districts

and the four types of entities mentioned above as municipal corpora-

tions — 2,303 in all.

Fire districts also have the power to levy taxes, and deliver a basic

public service. Adding the 863 districts completes the picture, shown in

the nearby table, of 3,166 independent governmental units.

The comptroller’s office counts another 810 “independent and dis-

crete” special-purpose units of local government, as of 2000.2 These in-

clude solid waste districts (with expenditures of $163 million); libraries

($159 million); off-track betting corporations ($153 million); water au-

thorities ($106 million); industrial development agencies, housing
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authorities and others. The degree of independence varies; local library

systems often have separately elected boards of trustees, while

solid-waste districts are generally controlled by board members ap-

pointed by local elected officials.

Then, OSC says, there are 6,525 town-only special districts, legal

entities that can be thought of as subsidiaries of the municipal corpora-

tions known as towns. Local officials create such entities so they can

budget separately for (and charge costs to users of) services such as wa-

ter, street lights, fire protection, drainage, parks, and other purposes.

Counting them as governmental units brings the number to well over

10,000.

Summary of Finances for Major Classes of Local Government, 2003

Dollars in Millions

Units Population

Tax

Revenue

Total

Spending

Counties 57 10,968,179 $8,167 $17,418

Cities 61 2,265,897 1,502 3,571

New York
City

1 8,008,278 23,345 61,790

Towns 932 8,692,132 3,116 5,603

Villages 553 1,871,947 952 2,009

School
districts

699 — 13,623 27,527

Fire districts 863 — 416 489

Total 3,166 18,976,457 $51,122 $118,407

Figures for counties, cities and school districts exclude New York City.

Counties’ population includes cities, towns and villages.

Source: Office of the State Comptroller, 2005 Annual Report on Local Governments

Adding to the complexity of New York’s local governments, units

within each class differ dramatically from each other in structure. Some

counties have elected chief executives; others have appointed execu-

tives, while some have no executive at all. Cities have varying struc-

tures, too: An elected “strong mayor” whose appointment and
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budgetary powers are analogous to the state’s governor; or a “weak

mayor” who is first among equals on a city council.

Some of those differences among classes of localities are spelled out

in the state Constitution and statutes. There’s still more variation from

one county to another, and one city to another, in the individual charters

that govern dozens of local-governmental units in New York. Such

charters vary in treatment of major issues such as succession to elected

office, relations with unionized employees, and establishment of de-

partments to perform various functions.

Why All These Local Governments?

The complexity of local government reflects two contrasting historical

influences. State-level officials originally established counties to serve

as regional administrative units throughout the state, because commu-

nication and transportation in the Revolutionary era made administra-

tion difficult from afar. Similar thinking lay behind division of the

counties into towns. Today, that rationale is less compelling, especially

when the state itself has regional offices for departments such as labor,

environmental conservation, and parks.

The existence of cities and villages represents an impetus quite dif-

ferent from that behind counties and towns: The state’s willingness to

allow people in different areas to make different decisions on some

issues.

School districts reflect still a third stream of development. Wherever

people formed communities, they created schoolhouses, and eventually

larger educational institutions. These were already in place throughout

much of the state before the Legislature first provided some state fund-

ing for self-governing common school districts in 1812. For a century

now, school districts have been accountable to Albany — yet they still

retain significant local control.

For purposes of general government, every square mile of New York

State is included in a county, and in either a town or city. More than half

of state residents live in cities. Still, the geographic majority of the state

lies within towns that include neither a city nor a village.

Some of New York’s local-government entities predate the state it-

self. The first local administrative units emerged under the Dutch and

British colonial rulers more than a century before the Revolutionary
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War. In 1646, the Dutch West India Company, which oversaw the col-

ony then known as New Netherland, “granted what appear to have been

certain municipal privileges” to the Village of Breuckelen, predecessor

of today’s Brooklyn.3 New Amsterdam, forerunner of New York City;

and Fort Orange, later known as Albany, received similar approval to

perform municipal functions within the following two decades.

After control of New Netherland passed from the Dutch to the Eng-

lish in 1664, Governor Richard Nicolls convened delegates from Eng-

lish-majority areas of the colony in Hempstead, Nassau County.4 At

Nicolls’ initiative, delegates adopted what became known as the Duke

of York’s laws, which included recognition of 17 towns and creation of

the county of Yorkshire, covering present-day Long Island, Staten Is-

land and Westchester.

The first formally recognized cities, New York and Albany, were

chartered in 1686. “Freemen,” adult white males who met property and

other requirements, were allowed to elect aldermen and constables, al-

though appointment of the mayor was left to the governor and council.

The first New York State Constitution, adopted in 1777, recognized

counties, towns, and cities as the only units of local government. In the

1790s, the Legislature effectively created what today is recognized as

the village form of government by allowing certain hamlets in

Rensselaer and Saratoga counties to establish police and land-use

powers.

Major Units of Local Government: Counties

Early in the development of New York, state legislators took two steps

to establish local governments in a comprehensive, planned way — di-

viding the state into counties, and then the counties into towns. The co-

lonial General Assembly convened by Governor Thomas Dongan in

1683 divided the then-province of New York into 12 counties to serve

as the basis for legislative representation and a new system of courts.
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(The 12 included Cornwall, now part of Maine; and Dukes, now much

of the coastal area of Massachusetts.) The remaining counties were es-

tablished by acts of the Legislature that separated sections of the origi-

nal 10, reducing the size of counties and thus bringing them closer to the

people.

The Legislature’s last creation of a new county came in 1914, when

Bronx County was organized separately from New York County. The

five counties that make up New York City, also known as boroughs, re-

tain some vestiges of county status — for instance, each has a locally

elected district attorney. But, unlike other counties, the five in New

York City do not have independent fiscal or legislative powers. The

state’s largest city government centralizes most county-type functions

for its five boroughs.

Structure of County Governments

The concept of county governments as arms of the state government

was reflected in such acts of the Legislature as the requirement that each

county establish poor houses to care for the needy, and the overlapping

state-local control of county courts. Today’s friction between Albany

and localities over funding of health-care and other programs reflects

both the historical function of counties as local arms of the state govern-

ment, and policy choices by state leaders such as the decision to create

an expansive Medicaid system that required revenue beyond the state’s

own.

Before the 1930s, counties across the state outside New York City

had similar forms of government. Elected leaders of municipalities met

as the supervisors of the county to create the county budget, appoint de-

partment heads and make major policy decisions. New York developed

that county supervisor form of government, which was later adopted by

states such as New Jersey and Michigan.5 Growth in the size and com-

plexity of county governments’ responsibilities in social welfare,

health, and other spheres, gradually gave rise to calls for stronger, more

unified leadership.

The first counties to experience significant suburban growth, Nassau

and Westchester, received special charters from the Legislature to
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establish new forms of government in the 1930s. In 1959, voters ap-

proved a constitutional amendment giving all counties the right to adopt a

charter without special authorization. Nineteen counties now have indi-

vidual charters, with Rockland the most recent to adopt in 1983. Ulster

County was considering adoption of a county charter in 2006.

One common argument in favor of charter status for counties is the

ability to create the office of county executive, which is seen as bring-

ing stronger leadership and greater accountability to county govern-

ment. New York State, its towns, and most cities and villages have an

elected chief executive, while only 16 of the state’s most populated

counties did as of early 2006. Thirty-one counties outside New York

City had an appointed county manager or administrator, selected by the

legislative body. Ten mostly smaller, rural counties retained the chair of
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The Role of Counties

County governments in New York and other states have played major

roles in the daily lives of local residents, especially outside metropoli-

tan areas. Charles R. Adrian described that role this way:

Until the advent of the auto and the telephone, the county was the larg-

est government with which the citizen could hope to have direct, per-

sonal contact. Especially in rural areas, a legion of social organizations

were established using the county as the area of focus. It became a cen-

ter for the administration of health, welfare, and educational programs,

for the dispensing of justice, for the paying of taxes (even state taxes),

for the election of legislative representatives, for the agricultural exten-

sion program, for voluntary social agencies, for such colorful bits of

Americana as the county fair, for the keeping of vital statistics and of

land ownership and debt records, for the maintenance of roads, and for

a thousand other things, governmental and otherwise. The county seat

was a prize sought, sometimes in bitter fashion, by every community.

The winning community became a trade center, the seat of the local bu-

reaucracy, the home of governmental hangers-on such as lawyers and

members of abstract companies, the location for the county fair (usu-

ally), the recreation and business center, and the home of retired farm-

ers. The county was not an impersonal administrative unit of the state

with arbitrary boundaries. It was rather a real, an important, social and

political center.*

* Adrian, State and Local Governments, ibid.



the legislature (or of the board of supervisors) as the chief administra-

tive officer, and “strong committee” systems with legislative commit-

tees overseeing county policy and departments.6

The 20th century also saw most counties change from boards of su-

pervisors to legislatures whose members are elected independently and

serve only as county officials. Some 17 counties retained the supervi-

sors form (as opposed to legislatures). At the start of the 21st century,

though, some local officials wondered whether New York’s multiple

layers of local government might work better with a return to the board

of supervisors approach.

Participants noted that a legislative body comprised of supervisors lives

with local problems every day. They understand the issues inti-

mately.… Furthermore, serving on a board of supervisors helps local

government managers think more in terms of partnership in regional

governance, and less in terms of competition with surrounding jurisdic-

tions. In the regional meetings, participants from counties with boards

of supervisors reported a higher level of cooperation around difficult is-

sues than those with other forms of county governance.7

Counties in the 21st Century

Today, counties (including, for these purposes, New York City) play

particularly important roles in these areas, subject to direction of the

state:

� Providing and overseeing health and human services.

Local social-services agencies determine eligibility — and

in some cases deliver benefits for — Medicaid, Food

Stamps, child care, and other federal and state assistance

programs covering some 4 million New Yorkers. Each

county has a health commissioner, who has broad powers

analogous to those of the state health commissioner (see

Chapter Twelve). Health departments provide some publicly

funded medical services directly, and arrange others, for
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needy individuals and families. Many counties provide gen-

eral services for the aging; 43 operate their own nursing

homes. Counties oversee taxpayer-funded mental-health

and substance-abuse treatment programs. They bear the pri-

mary responsibility for protecting children in troubled fami-

lies from abuse and neglect, and for seeing that noncustodial

parents pay child support.

� Prosecuting, trying, punishing, and helping rehabilitate

suspected and convicted criminals. Municipal police

forces make most arrests (county sheriff’s offices play a

lesser role, as do the State Police). Once an individual is ar-

rested, though, unless and until he goes to state prison, most

criminal-justice activity is a function of county government.

The district attorney’s office prosecutes the case in

county-level or municipal court, or negotiates a plea bargain;

if the accused cannot afford a lawyer, the county public de-

fender’s office provides one. Individuals sentenced to a year

or less in prison serve their time in county or New York City

jails. If sentenced to probation, they are under the supervi-

sion of a county probation department. County coroners and

medical examiners determine cause of death in cases of sus-

pected homicide. Increasingly, counties are responsible for

centralizing and overseeing emergency-response efforts.

� Creating transparency, and preventing and settling con-

flicts, in private business dealings. County clerk’s offices

serve as repositories for deeds that reveal publicly who owns

a given property in the county; when and by whom its own-

ership has been transferred; and for what purchase price

(deed filings must show payment of transfer tax, which indi-

cates the selling price). County clerks also hold, and make

publicly available, filings in civil cases heard by resident

state Supreme Court justices. Surrogate’s courts in each

county settle contested wills and estates.

� Building and maintaining essential physical infrastruc-

ture. Counties own and maintain 20,382 miles of roads in

the state, second only to towns. Most sewer and water au-

thorities in the state were established by counties and operate

countywide.
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� Encouraging business and job growth. In the past four de-

cades, with development of business-incentive programs,

counties have played a growing role in helping local entre-

preneurs and potential outside investors make use of federal,

state, and local incentive and assistance programs.

County boards of elections oversee voting in federal, state, and local

elections. Civil-service commissions conduct exams for competitive

appointments in local governments. Other functions include processing

drivers’ licenses and vehicle registrations; and operating parks, librar-

ies, and cooperative-extension offices.

Major Units of Local Government:

Cities, Towns, and Villages

Cities and villages in New York arose from residents’ needs for police

and fire protection, physical infrastructure such as streets and water

systems, and other services. During the mid- to late 20th century, new

residents streaming into towns often demanded similar services outside

the urban borders. Two centuries after the Legislature mapped towns all

across the state, the three classes of municipal government provide sim-

ilar types of services. With some variation, the range of functions in cit-

ies, towns, and villages includes:

� Police and fire protection. At 20 and 14 percent of total

spending, respectively, such services made up more than a

third of costs for cities outside New York in 2004. Public

safety represented 14 percent of towns’ spending, and 23

percent for villages, according to the Office of the State

Comptroller.

� Street and road maintenance. Towns are in charge of more

than half of all road mileage in New York. Highways repre-

sented the largest share of their costs — 18.4 percent — in

2003.

� Regulation of land use. The three classes of government

make most land-use decisions through planning and zoning

appeals boards, and building departments that issue permits

and conduct inspections of individual properties.
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� Courts for less serious crimes. Most misdemeanors and vi-

olations (the lowest level of crimes, such as speeding) are ad-

judicated in municipal courts.

� Parks and recreation. For most New Yorkers, the closest

park is owned by a city, town, or village.

� Water and sewer service. An early impetus to creation of

many municipalities, provision of such infrastructure re-

mains one of the most basic tasks for local governments to-

day. Many cities have aging water systems that will require

costly capital investment in coming years; some growing

towns face tough choices as they near the capacity of sys-

tems designed for smaller populations.

� Property assessment for taxing purposes. The methods

that local policymakers and assessors must use to determine

individual tax bills are set in Albany, but the actual decisions

are made by local officials who use their own judgement —

subject to review by the courts.

Cities

The Empire State’s 62 cities today represent a small minority of lo-

cal-government units in New York. But for the first two centuries or

more of the state’s existence, “local government” mostly meant govern-

ment by cities or their municipal cousins, villages.

Today, slightly more than half of state residents live in cities — with

the great bulk of those in New York City, which by itself represents 42

percent of the state’s population. Residents of the nation’s largest city

might be more likely to think of “local government” as their community

board, given that the mayor and City Council claim as many constitu-

ents as governors and legislatures in 39 states. Outside the Big Apple,

cities represent a relatively small and shrinking proportion of state pop-

ulation, 12 percent as of the 2000 census. Still, cities remain dominant

players in the economic and social lives of most regions. Long after re-

tail centers moved to the suburbs, major communications, cultural, and

governmental headquarters remain concentrated in the cities. In most

metro areas, more residents live outside the city limits than inside — yet
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the local newspaper, perhaps the single leading exemplar of community

identity, remains in the city.8

Like counties, cities in New York come in various governmental

forms. The most common is the familiar mayor-council structure, used

in 45 cities. But there are different forms within this category. In “strong

mayor” cities, the chief executive has significant power over major ap-

pointments and the budget — and, in some cases, veto power over legis-

lation approved by the council. “Weak” mayors are members of the city

council and serve as ceremonial leaders, but the council as a whole —

often with strong committees — develops the budget and appoints de-

partment heads.

In New York as throughout the country, weak mayors were more

common a century and more ago than they are today. The same impera-

tives that drove strengthening of the governor’s office and creation of

county executives — sharp increases in the responsibilities and com-

plexity of government—led most communities to conclude they would

be better served with a strong elected executive. Weak-mayor systems

remain primarily in smaller cities. There, voters may be more able to as-

sess the performance of the municipal government, and thus see less

need to vest control and accountability in a strong executive.

Fourteen cities have councils and an appointed city manager, typi-

cally invested with chief-executive powers similar to those of strong

mayors (except veto authority). As of 2006, three smaller cities —

Saratoga Springs, Mechanicville, and Sherrill — still elected commis-

sioners to oversee major functions such as finance and public works;

those commissioners together, along with the mayor, formed the city

council. A charter-revision commission in Saratoga Springs recom-

mended a change to a strong-mayor form in 2006. Voters were to decide

the issue that November.

In thinking about cities in New York State, as in so many other ways,

there are two categories: New York City, and everything else.

Downstate Vitality — New York City

If one of the central themes in state government is Albany’s often trou-

bled relationships with localities, the most consequential example is

New York City. The state’s largest city rightfully thinks of itself in a
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global context — most of its residents know and care little about state

government. The political-social establishment looks down its nose at

Albany; once a year or so, the city’s most influential newspaper writes

about the state capital as if conducting an anthropological study. The

mayor of New York City is a major media figure, able to command a

bully pulpit often exceeding that of the governor.

Yet Albany matters a great deal to the Big Apple. City leaders must

seek the Legislature’s approval for a myriad of decisions involving

budgetary, policy, and operational choices. Often, the city’s desires are

ignored; even when they are not, city leaders must negotiate with legis-

lators from other regions who may have little incentive to be helpful.

As is true with all localities, state officials also have the affirmative

power to enact major policy decisions that New York City leaders op-

pose strenuously. In 1999, legislators eliminated the city commuter tax,

a levy of up to 0.65 percent on income earned by out-of-town residents

who work in the five boroughs. City leaders opposed the change, which

cut receipts by $400 million or more a year. Their arguments failed be-

cause legislative leaders believed that eliminating the tax might help

candidates for a suburban seat in the Senate.

New York City and Upstate New York have viewed each other with

suspicion for much of the state’s history. One example: Residents in

each area tend to believe that their tax dollars subsidize the other. De-

tailed studies of the state’s revenues and spending show that Upstate re-

ceives more in state appropriations than it pays in taxes, and that New

York City pays more than it receives, at least when Wall Street is doing

well.9 When Governor Rockefeller successfully pushed for creation of

the state’s Medicaid program in the 1960s, the state required local

cost-sharing in large part because Upstate legislators feared New York

City residents would benefit most under the program. The local-share

requirement was an effort to ensure that city officials would impose

some limits on the program. It’s uncertain the results were as intended.
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While Albany does much to shape governmental decisions in New

York City, it’s also true that the city always holds the potential to re-

shape state-government policy.

As a result of the Campaign for Fiscal Equity lawsuit brought by city

residents, Albany legislators decided in 2006 to send $1.8 billion in

construction aid, and hundreds of millions in new operating aid, to the

city school system. The decision was, among other things, an affirma-

tion of the bully pulpit held by the mayor of New York, and a reminder

of the power of the city’s strong representation in the Legislature. In

2003, public pressure from Mayor Bloomberg helped persuade state

legislators to provide additional budget assistance to the city. Legisla-

tive leaders sought to avoid including such a cost in the pending year’s

financial plan. Instead, they agreed that the state would take over the

obligation for $170 million in bonds that the city’s Municipal Assis-

tance Corporation had originally issued in the wake of the mid-1970s

fiscal crisis, and that were scheduled to be fully paid in 2008. The effect

was to transfer to taxpayers around the state the burden of repaying debt

the city had incurred nearly three decades earlier (to pay for operational

expenses such as city employees’ salaries). The new bonds would last

decades longer, delaying ultimate repayment to 63 years from the time

of the original expense.

From the era of Boss Tweed in the mid-1800s to that of Mayor

Lindsay in the 1960s, New York City has been easy to caricature for

corruption, carefree spending and other governmental ills. Yet, thanks

partly to Albany’s intervention in the fiscal crises of the mid-1970s, and

partly to reformist initiatives from its own citizens, the city’s govern-

mental structures and practices include much to recommend elsewhere.

The city charter establishes a strong mayor’s office, an important ac-

countability measure in a municipality of more than 8 million residents.

The mayor’s fiscal powers, for instance, include authority to determine

the amount of revenue available for each year’s budget. That power,

which New York governors do not possess, effectively means the

mayor can limit the size of the budget — thus reducing the chances of

irresponsible spending, many analysts believe.

The charter also institutionalizes performance measurement in vari-

ous ways. The best known, the annual mayor’s management report,

provides grades on cleanliness of parks, average response time to fires,

timeliness of subways and buses, and other indicators related to city

services. A separate report on social indicators presents and analyzes
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“the social, economic and environmental health of the city,” with

current and five-year data on unemployment, poverty, child welfare,

housing quality, and other measures, along with national and/or re-

gional comparisons and plans for responding to “significant prob-

lems” shown in the data. Some observers believe the city charter

requires too many such reports — a total of more than 30.10 But the

state, and other major municipalities, could benefit from some of the

same types of reporting.

Fiscal reforms resulting from the mid-1970s crisis left New York

City with a budgetary system more transparent and accountable than

that of any other municipality or the state itself. Two state agencies — a

special unit of the Office of the State Comptroller, and the Financial

Control Board — are charged with monitoring the city budget. Each re-

ports periodically on the balance between revenues and expenditures,

with an eye on potential gaps. From 1975 to mid-1986, the city was re-

quired to win the control board’s approval for its budgets. The law es-

tablishing the board still provides for reinstatement of that requirement

if the city fails to pay debt service when due or shows other signs of fi-

nancial failure. The city has also established a local Independent Bud-

get Office as another source of fiscal oversight and policy analysis.

More than a century after the consolidation of some 40 municipali-

ties (including Brooklyn and Staten Island) into the greater City of New

York, the city retains smaller, “local” governments in the form of five

boroughs and 59 community boards. Borough presidents’ powers in-

clude monitoring service delivery and budgetary priorities in their re-

spective locales, and appointing representatives to the city Planning

Commission and other policy-making boards. Community boards have

advisory powers relating to land use and zoning, the city budget, deliv-

ery of municipal services and other matters. Their members, elected but

unpaid, are often politically involved and able to influence other elected

officials informally as well as through official channels.

Upstate Decline

New York State was the unquestioned economic powerhouse of the na-

tion for most of the 19th century, and half of the 20th. Cities both Up-
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state and Downstate boomed, thanks to factors such as the opening of

the Erie Canal, the flowering of the Industrial Revolution, and continu-

ing streams of international immigration.

The majority of cities in the Empire State, 50 or so, are north and

west of the downstate metropolitan area. They developed as industrial

and social centers in the late 1700s and early 1800s. Most saw rapid

growth again in the early 1900s as European immigrants, and then Afri-

can-Americans from the South, moved into the state.

After 1950, most cities in the state started a downward spiral that

was to continue for half a century. Buffalo lost half its population from

1950 to 2000, the fourth-highest decline among large cities nationwide.

Rochester and Syracuse lost one in three residents during the period.

Economic losses contribute to major budgetary pressures, as city tax

bases fail to provide revenue increases normally enjoyed by areas out-

side the urban centers. (See Chapter Three.)

Not all the state’s cities are struggling. As of 2000, the poverty rate

in Rye (Westchester County) was 2.5 percent, less than one-quarter the

national rate. Cities such as Glen Cove, Saratoga Springs, and White

Plains also had poverty rates well below the national average. Contrary

to the picture in most Upstate cities, Saratoga’s population rose 31 per-

cent from 1970 to 2000.

Towns

They don’t get as much media attention as the cities. They don’t tax and

spend nearly as much as school districts. But by some measures, towns

are the dominant local-government entities in New York. There are

more of them — 932 — than any other class of local governments. They

cover nearly 98 percent of the state’s land mass, with cities and Indian

reservations making up the rest. (Villages are all within towns.) Their

total population, around 8.7 million, is almost four times that of the cit-

ies outside New York City, and only a few hundred thousand behind the

big city itself. Towns elect more local officials than villages, cities,

counties or school districts — more than 4,000 supervisors and council

members, and thousands more clerks, justices, highway superinten-

dents, assessors, and tax collectors.

One of the first acts by the young New York State Legislature, in

1788, was to divide every county into towns (119 had already been
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established by then).11 Most of the state’s cities and villages were char-

tered later from within the towns.

Today, towns vary dramatically in size and character. Hempstead —

the largest, with 755,924 residents in 2000 — has more in common with

many cities than with small or medium-sized towns. Much of it has an

urban feel (there is a “downtown” Hempstead), and the town’s popula-

tion dropped noticeably from 1970 to 2000, like those in many cities.

Still, its low poverty rate — 5.8 percent in 2000 — also reflected the

presence of wealthier suburban neighborhoods not found in the state’s

troubled cities.

At the other end of the spectrum, the town of Red House in

Cattaraugus County had 38 residents as of the last national census.

Nearly half the geographic size of Hempstead, Red House raised just

$50,856 in property taxes in 2004, less than the total bill on some indi-

vidual properties in Hempstead.

With early settlement concentrated in small areas that developed

into modern urban centers, New York State’s towns historically were

home to a relatively small share of the state’s population. As recently as

1920, 83 percent of residents were classified as urban, and the remain-

der rural.12 From the 1950s through the 1980s, suburban towns experi-

enced dramatic growth, like those throughout the nation. By 1980, only

54 percent of New Yorkers lived in the cities. Long Island, with 13

towns and two small cities, added 1.7 million residents from 1950 to

1980, nearly two-thirds of the state’s growth during the period.

Westchester, the suburban county immediately north of New York City,

boomed as well. Farther Upstate, towns such as Amherst (Erie County)

also grew sharply.

While overall town growth moderated in the last two decades of the

20th century, issues related to development remain among the most

pressing for many towns — including, for the first time, “exurban” ar-

eas that are the next step beyond urban centers and suburbs. The 1990s

saw some inner suburban towns, where urban residents had moved de-

cades earlier, shrinking while previously rural areas attracted new

growth.
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In the last quarter of the 20th century, numerous towns acted to re-

strict development with steps such as increasing minimum lot sizes for

new homes, purchasing and setting aside undeveloped land for

long-term preservation, enacting temporary development moratoria,

and adopting comprehensive land-use plans for the first time.

Villages

If it’s true, as many critics say, that New York’s broad array of local

governments is anachronistic, the state’s 553 villages may best illus-

trate the problem. Most were incorporated in the 19th century, when

population patterns and limits on the powers of towns made creation of

a village the only way for residents to avail themselves of local-govern-

ment services.

The new Constitution adopted in 1846 directed the Legislature to

“provide for the organization of cities and incorporated villages.” A

general Village Law was adopted the following year, but the Legisla-

ture continued to enact special charters into the 1870s, when another

constitutional amendment eliminated the practice.

Movement of residents from cities to suburbs, and resulting demand

for services such as water and sewers, led to creation of 160 villages in

the first half of the 20th century.13 Gerald Benjamin writes that the state

originally created towns “with limited powers to ensure the delivery of

local services required in rural areas: highways, criminal justice, fence

maintenance, and animal regulation.” Legislation in 1890 gave selected

towns authority to build water and sewer systems, dispose of garbage

and provide other services. Not until 1932 did larger towns receive the

automatic right to provide such services; only in the 1960s did the Leg-

islature extend such power to all towns.14 Authorization for towns to

create special water and sewer districts eliminated the need for creation

of villages for such purposes. Today, land-use issues are a common con-

cern for residents who seek to form new villages.

As towns have developed services once not permitted outside vil-

lage boundaries, the need for separate village governments has de-

clined. Most villages could transfer existing services to the local town
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government, but dissolution is rare. In 2003, Governor Pataki proposed

a way to encourage dissolution of villages while preserving local iden-

tity by allowing designation of the same geographic area as a hamlet.

The Legislature did not approve the change.

With concern about property taxes continuing to rise around the

state, numerous villages and towns have discussed consolidating ser-

vices such as police and highway departments. Yet even those steps —

less ambitious than consolidation of governmental units — occur each

year in only a handful of municipalities around the state.

Five villages in the state are coterminous with towns. Some created

dual governmental structures to attract state revenue-sharing assistance

due to both units of government; others wanted to avoid annexation into

a nearby city. In Scarsdale, Westchester County, the same local officials

serve as town and village leaders, meeting separately in each role.

Fire Districts

Benjamin Franklin is popularly credited with creating America’s first

volunteer fire company in Philadelphia, in 1736. (Boston had mutual

fire-protection organizations earlier, but such groups generally served

only members.) By the mid-1800s, some cities had created paid,

full-time fire departments. Outside cities, as mentioned above, clusters

of residents in many communities created villages for the purpose of

providing fire, police and other services. In the geographic majority of

the state, though, volunteer services remained the norm. At first, it was

neighbors joining in “bucket brigades.” Eventually, modern volunteer

fire companies developed with operations as sophisticated as those of

paid fire departments.

Volunteer fire departments in New York are organized either as fire

districts, which are public corporations with legal status separate from

other municipalities; or as fire protection districts, areas which a munic-

ipality designates as receiving fire protection from a particular organi-

zation. The state’s 863 fire districts have the power to impose property

taxes and to borrow. While most are small, 13 districts had budgets over

$5 million in 2004, according to data reported by the Office of the State

Comptroller. The Eastchester district, 20 miles north of New York City,

collected $10.3 million in property taxes — more than the tax levy in

half the school districts in the state. The department’s firefighting staff
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includes both paid and volunteer firefighters; other paid positions in-

clude those of an attorney and department secretary.

In the latter half of the 20th century, many fire companies began pro-

viding ambulance service to take individuals to hospitals in nearby cit-

ies during health emergencies. Eventually, emergency medical

technicians became part of the equation, so that emergency treatment

could be provided before a trip to the hospital. Some 70 to 80 percent of

EMS squads in the state are affiliated with fire departments.15

By the 1990s, volunteer services were straining to do the job they’d

performed for more than a century. More residents outside the cities

meant more calls for assistance. The decline of farming, and concentra-

tion of employment in urban and suburban centers, meant most individ-

uals found it difficult or impossible to volunteer.

Another cause of the decline, town officials say, has been sharply in-

creasing regulation by federal and state authorities. Long-tenured emer-

gency personnel complain that rules for maintaining certification require

more training than original certification did years ago. Some volunteers

should be allowed to serve with basic training in first aid and transport,

the New York State Association of Towns suggests. The state Health De-

partment has authorized “no-test” pilot programs under which some vol-

unteers could begin service before receiving certification.

At the start of the 21st century, volunteer emergency services in the

state were facing a potential choice between dramatic increases in tax-

payer costs or elimination of services. Roughly 110,000 New Yorkers

served as volunteer firefighters, and 40,000 as volunteer emergency

personnel.16 Replacing those volunteers with paid staff could cost $7

billion a year, according to the Firemen’s Association of the State of

New York. That would represent roughly a one-third increase in prop-

erty taxes outside the state’s 62 cities.

As staffing pressure on volunteer emergency services grew, efforts

to create new incentives for volunteers increased. Some departments

now offer health insurance, retirement plans, and other incentives. In

2006, the Legislature created a $200 income-tax credit for volunteer

firefighters and ambulance workers.
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Meanwhile, town and volunteer services are examining potential

new revenue sources. One option would be user fees for some emer-

gency and rescue services, intended partly to discourage what some of-

ficials consider needless use of hard-pressed volunteer services. Some

local officials are also considering countywide emergency services,

crossing traditional municipal lines and potentially increasing

efficiency.

Condos, Coops, and Other “Private Neighborhoods”

If a governmental unit can be defined as an entity that makes and en-

forces decisions for raising revenue and providing services in a given

location, entities that are variously described as residential community

associations or private neighborhoods may fit the bill.

By one industry estimate, one in three new housing units built in the

United States since 1970 has been part of a private community associa-

tion — a condominium, homeowners association, or cooperative. Some

226,000 residential units in New York State were assessed as condo-

miniums in 2005, according to the state Office of Real Property Ser-

vices (ORPS). Around 8,000 buildings were classified as cooperatives.

Local assessors, who report the data to ORPS, do not count individual

units within coop buildings.

Such associations are, in important ways, their own very localized

governments. They charge fees, the equivalent of taxes, for mainte-

nance of common areas such as recreational areas and streets, as well as

for services such as trash collection and snow plowing. Membership in

the association is mandatory for anyone choosing to live within its

boundaries. There are rules, analogous to municipal zoning, as to what

can and can’t be done with individually owned property. Residents

elect leaders who make key decisions for the group. Like municipali-

ties, the associations exist as a function of state laws. They’re created,

however, through binding covenants on real-estate transactions, rather

than as municipal corporations by acts of the Legislature. Such cove-

nants and restrictions are attached to deeds on the real property, making

them permanent and enforceable by the courts.

In traditional condominiums, each resident owns a particular space

and a share in ownership of the land, structures, and facilities such as

central electrical systems, stairways, roofs, and recreational space.
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Such ownership can apply not only in apartment-style buildings, but —

increasingly common — in groups of detached, single-family homes.

Unlike the condo structure, a homeowner association is a separate

legal entity that holds title to common areas; enforces deed covenants

regarding structural changes and other matters; and involves individual

owners as shareholders of the association.

In cooperatives, residents share ownership of the entire property, in-

cluding individual units. Coops make up a relatively small number of

residential community associations, in New York and nationally.

Condominium ownership rose across the United States after the fed-

eral government began allowing mortgage insurance on such properties

in the early 1960s. New York’s Condominium Act was enacted in 1964.

Amendments enacted in 1974 led to development of more commercial

and professional-office condominiums. As of 2005, the state Office of

Real Property Services reported some 226,000 condo units statewide,

based on data supplied by local assessors. Cooperative buildings are as-

sessed as single units, so data on total units were not available.

Some observers lament the growth of homeowner associations as a

breakdown of community bonds and self-segregation by the wealthy.

Others see such growth as expansion of individuals’ rights to live as

they choose. The former Advisory Commission on Intergovernmental

Relations pointed to these advantages of residential community

associations:

Generally, RCAs allow developers to produce more attractive and mar-

ketable homes, which include a livable environment, not just a house.

The RCA also gives the developer options to cut costs and to work

within a more flexible regulatory framework. Homeowners receive a

range of choices in communities and service packages.… In some com-

munities, owners can gain comparatively affordable housing. RCAs

also permit home ownership in urban locations that would be beyond

the means of most middle class buyers. Thus, goals for meeting the

needs of special market niches are facilitated by RCA development.

When RCAs are significantly self-financing, local governments find

their tax base expanded, potentially without comparable expansion in

the demand for those public services the RCA provides itself.17
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Apart from the philosophical debate, condominiums in particular

present an increasing fiscal challenge for local governments in parts of

New York. State laws governing condos require that the assessments on

individual units not exceed the valuation that the condo property as a

whole would have if assessed as one parcel. The effect is to assess indi-

vidual properties as if they were rental units, which results in lower val-

uations (and thus tax payments). The savings to homeowners, and loss

to localities and schools, can be 50 percent or more of taxes on a compa-

rable single-family home. The Legislature enacted the requirement to

give localities an incentive to limit conversion of rental units to condo-

minium status.

In recent years, increasing numbers of developers in New York City,

its immediate suburbs, and parts of Upstate New York have been selling

new homes as condominium units to reduce the property tax on pur-

chasers. The effect is to shift part of the tax burden to other taxpayers,

both residents and businesses. Localities in Western New York, includ-

ing the towns of Amherst and Hamburg and the city of Lockport, have

asked the Legislature to revise the law, according to the state Office of

Real Property Services.18 A 1997 statute gave municipalities the power

to adopt a local law prohibiting condominium tax exemptions for prop-

erty converted to such status. The law does not apply to newly built

homes.

Cutting Across Local-Government Barriers

After a quarter-millennium of creating more general-purpose local gov-

ernments, in the last decades of the 20th century New Yorkers started

thinking seriously about consolidating government entities and ser-

vices. School districts went through waves of consolidation in the early

20th century, partly due to a combination of carrots and sticks proferred

by Albany. The total number of districts dropped by more than 90 per-

cent from the 10,625 counted in 1905 to today’s figure of fewer than

800.

State leaders have not been willing to force consolidation of lo-

cal-government entities. For more than a decade, the state has offered

incentives for localities to work cooperatively and to consider consoli-

dation of services. In 2006, Governor Pataki and the Legislature went
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further, expanding from $2.75 million to $25 million a program known

as Shared Municipal Services Incentives. The same year, citizen activ-

ists in Broome County started a campaign to persuade local govern-

ments to merge, as a means of reducing costs. Significant steps to

consolidate services and units of government are still rare, however.

The state Constitution creates daunting hurdles to consolidation of

local governments. The “Bill of Rights for local governments” in Arti-

cle IX protects localities from annexation by requiring majority ap-

proval of the people in a territory to be annexed, as well as the

governing boards of both the annexed and annexing units. Richard

Briffault suggests that reducing or eliminating such hurdles might be a

useful step toward greater flexibility in rationalizing New York’s com-

plicated system of local governments.19

In the absence of such constitutional change, consolidating units of

government or services requires broad support and absence of orga-

nized opposition. Gerald Benjamin notes key reasons for the lack of

consolidation to date:

Although the layering and complexity of local government in New

York increases costs and reduces the accountability of elected officials

to the citizenry, efforts to reduce the number of local governments have

met with little success. Such reform threatens the jobs of local employ-

ees and elected officials and creates uncertainty about property values

and the quality of local services after the proposed change. Further-

more, citizens identify existing local government structures with their

idea of community and resist linkage to places that might be less afflu-

ent or more racially and ethnically diverse. Thus reformers have come

to advocate consolidating local services as an alternative to restructur-

ing.20

In 1996, the Legislature authorized consolidation of county water,

sewer, and garbage districts, and gave counties the power to engage in

service contracts with other counties for such purposes. Other recent

changes have included legislation to guarantee that dissolution of a vil-

lage or other entity would not diminish state aid to local residents.
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Despite those and other steps, the potential for cooperative efforts re-

mains far greater than the reality. Many observers still note the common

sight of a state, county, or municipal snowplow traveling with its plow

blade in the air, missing the virtually cost-free opportunity to clear

roads while on the way to a section of highway owned by the govern-

ment entity that owns the plow. Equally common is the presence of po-

lice officers from two, three, or even four local entities (the State Police,

county sheriff’s deputies, town, and village police) on a given highway.

Local Government Finance

Albany’s power over local governments is plenary. But by one key

measure — taxing and spending — local governments in New York are

more influential than the state. In fiscal 2003, New York State’s tax rev-

enues were $40.7 billion. Those imposed by New York City, other mu-

nicipal entities, and school districts totaled $51.1 billion.

As a matter of simple arithmetic, local taxes are more to blame for

New York’s highest-in-the-nation tax burden than are the taxes Albany

imposes. As of fiscal 2002, local taxes per capita in the Empire State

were 83 percent higher than average, while state-level taxes were 20

percent above average. As local officials would be quick to note,

though, Medicaid and other costs imposed by Albany explain some of

the difference.

As noted earlier, while the state’s personal income tax generates

the lion’s share of Albany’s tax revenue, the property tax represents

nearly two-thirds of tax revenue for localities. Outside New York

City, with its unique mix of local taxes, the reliance on property

taxes is even higher.

Localities throughout the state spent $118.4 billion in fiscal 2003

(again, far above Albany’s $89.4 billion expenditures for the year).

That total includes federal and state aid, as well as local tax dollars and

nontax revenue such as fees for parks, waste removal, and other

services.

The biggest chunk of local spending goes to education. School dis-

tricts, including New York City’s, spent $41.4 billion in 2003, accord-

ing to the Office of the State Comptroller. Health and social services

combined for almost one in four dollars, while employee benefits (not

counting wages and salaries) made up the third-largest cost for local

taxpayers.
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Local Government Expenditures by Function, 2003

(dollars in millions)

Amount Percent of Total

General Government $4,765 4.8%

Public Safety 9,681 9.8%

Health 8,620 8.8%

Sanitation 2,499 2.5%

Highways 1,792 1.8%

Social Services 14,104 14.4%

Culture and Recreation 1,471 1.5%

Education 31,881 32.4%

Employee Benefits 12,598 12.8%

All Other 10,871 11.1%

Total $98,282 100%

Data include all major classes of local government (counties, cities, towns, villages,

school districts, and fire districts).

Source: Office of the State Comptroller

The Property Tax: Who Pays, and How Much?

Most working people pay far more in federal and state income taxes

than in local property tax. Those other taxes are imposed from far away,

though. And, like the sales tax, they usually are collected in relatively

small amounts throughout the year. Both factors help make the property

tax even less popular than other revenue sources.

Further, who pays how much in property taxes is public information.

One neighbor can find another’s property assessment, and resulting tax,

just by visiting Town Hall (or, increasingly, using the Internet). Given

human nature, many residents see inequity if their tax bills are higher

than some others, while perceiving no problem in their own bills being

lower than some of their neighbors. For these and other reasons, pub-

lic-opinion surveys commonly rank the property tax as the most
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objectionable. In most of New York, property taxes are relatively

higher than those in other states, fueling the criticism here.

Property-tax levies are highest in the Long Island and mid-Hudson

regions. But property values are higher there than in most of the state, as

well. When adjusted for market value, property taxes are highest in Up-

state counties where lack of economic growth has hurt property values

— Allegany, Montgomery, and Broome, for example.21

The tax on an individual property results from two factors. First is

the total tax rate from all the units of local government — the county,

the town or city, perhaps a village, library, and fire district. Second is

the taxable value of the property, as assessed by local elected or ap-

pointed officials.

Because of their direct impact on voters’ finances, property assess-

ments have long been one of the most controversial actions of local

government — and one of the most susceptible to political favoritism.

Well-oiled political machines such as the Republican organization in

Nassau County and its Democratic counterpart in Albany County made

“helping” taxpayers with their assessments a staple of the favors they

granted to supporters — and, at least by implication, withheld from oth-

ers. Aside from such outright favoritism, property assessing in New

York and other states represented government’s failure to keep up with

the times. As some property values rose and others fell, even an assess-

ment roll that was fair and accurate at one time became less so within a

few years. Local political leaders saw such changes as increasing their

power to grant or withhold favors in the form of assistance with assess-

ment challenges. Most municipalities went years, or even decades,

without full updates to assessment rolls, relying instead on updates

when properties changed hands. Such an approach rewarded longtime

property owners, who were also more likely to be loyal supporters of

the party in power. Assessors were elected, rather than appointed, con-

tributing to the politicization of assessments.

In the 1970s and 1980s, after property owners were increasingly

successful at winning court challenges to inequitable assessments, the

Legislature and local officials made numerous changes. Towns were

given the option to convert from elected to appointed assessors. Mini-

mum qualifications were established for such positions, including state

certification for assessors in many localities. Starting in 1977, the state
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has offered financial incentives for localities to modernize property tax

systems, including a program to encourage annual reassessments.

Since the state’s earliest days, property-tax law had required that all

parcels be assessed at full value. Most local assessors ignored the re-

quirement and, among other inequities, imposed higher assessments on

commercial and industrial property than on homeowners. In 1975, a

Long Island resident named Julius Hellerstein won a ruling from the

Court of Appeals that required the town of Islip and other localities

around the state to follow the law. The result would have been elimina-

tion of higher assessments on businesses, and either a sharp reduction in

property-tax collections or a shift of the burden to homeowners. In

1981, the Legislature enacted, over Governor Carey’s veto, a law that

repealed the full-value requirement. Instead, the new legislation said,

local assessors must assess all property at the same percentage of full

value. While the new law essentially codified existing practices, it was

followed by legislative and administrative steps that brought actual

practice closer to the ideal.

While inequities remain, New York’s overall assessment practices

have improved in the last two decades. In 2003, more than 330 taxing

jurisdictions, representing more than 47 percent of taxable parcels in

the state, conducted reassessments, according to the state Office of Real

Property Services. State law requires local assessors to certify that as-

sessments represent a uniform percentage of market value. Individual

property-tax bills must state the percentage of market value that all lo-

cal assessments represent, and the full value of the taxpayer’s property.

That requirement increases taxpayer awareness of potential inequi-

ties.22

New York’s assessing system remains more complicated and cum-

bersome than those in most states. Elsewhere, assessing is typically

done at the county level; in New York, nearly 1,000 municipalities do

the job. The large number of municipalities and school districts means

that a single district may include segments of a dozen or more villages,

towns, and cities. That makes apportioning tax levies among the munic-

ipalities difficult.

Almost every other state requires a uniform, statewide level of as-

sessment for all properties. In New York, that requirement applies to all
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parcels within each assessing unit. But school districts that include

more than one municipality must use equalization rates established by

the state to apportion the tax burden equitably among localities.

Finally, the state does not enforce its law requiring equitable or

up-to-date assessments. Albany offers financial incentives for periodic

reassessments to keep distribution of the property-tax burden within

given localities at least relatively fair. As a practical matter, though, lo-

calities are free to leave outmoded assessments in place for years or

decades.

Tough Fiscal Challenges

for Localities and Taxpayers Alike

New York State government’s fiscal strength ebbs and flows depending

on the strength of the economy, particularly the financial sector cen-

tered on Wall Street. The personal income tax, the state’s largest source

of tax revenue, rises sharply in boom years. But when the economy and

income-tax revenue slow, spending decisions legislators have made in

the good years tend to produce budget gaps.

Compared to the state, most local governments have relatively sta-

ble finances from year to year. Their major sources of tax revenue —

property and sales taxes — are less volatile; as a result, spending deci-

sions vary less dramatically from one year to the next. (New York City,

with its own taxes on personal income and real-property gains as key

revenue sources, is an exception.)

While their finances are more predictable than Albany’s, many of

New York’s local governments have had significant problems balanc-

ing their budgets in recent years. Localities’ overall spending jumped

by 30 percent, or more than twice the rate of inflation, from 1998 to

2003, according to the Office of the State Comptroller.

Wages and salaries, Medicaid and health care costs, and employee

benefits were major spending drivers.23

Continual increases in property taxes imposed by all local govern-

ments pose a special problem for school districts, which (unlike other

local entities) must submit proposed budgets to taxpayers. In 2005,

540 NEW YORK STATE GOVERNMENT

23 New York State Office of the State Comptroller, 2005 Annual Report on Local
Governments, p. 5.



voters defeated 112 school budgets around the state; the resulting 84

percent passage rate was the lowest in a decade. The 2006 votes were

more favorable for schools, with 89 percent of budgets passing. Still,

school leaders in regions such as Long Island and the lower Hudson

Valley, and in smaller pockets around the state, perceived stronger tax-

payer resistance than they had in years.

Governor-elect Spitzer has promised a major expansion of the

STAR program that uses the state’s broader tax base (taxes on personal

income, sales, businesses and so on) to offset some of the school prop-

erty tax for most homeowners. If such expansion occurs, it may reduce

voter concern about property taxes, at least for a few years. Without

other steps to limit future growth in school taxes, the issue is likely to

remain on the agenda for years to come.

Regional Planning: Not Much

Just as many government-reform advocates are pushing localities to

work across or eliminate municipal boundaries in providing services as

a means of reducing costs, other voices urge both state and local offi-

cials to expand opportunities for regional land use planning and deci-

sion making.

The same concerns that have led to new municipal limits on devel-

opment have stimulated discussion at the state level about more com-

prehensive regional planning.

In New York, there are 1,530 cities, towns, and villages, most of

which possess authority for local land use planning and decision mak-

ing. The impact of this planning and resultant decision making, how-

ever, is not confined to the arbitrary political boundaries which

delineate these municipalities. In addition, many of today’s problems

are regional in nature. Therefore, without a requirement for some coor-

dination, cooperation, and consistency in local planning at some higher

level, New York can never achieve sound, regional planning which is

needed to address myriad social and environmental concerns.24

Recommendations for statewide and regional planning go back at

least as far as the wide-ranging efforts by Governors Smith and
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Roosevelt to expand the role of state government in the 1920s and

1930s. Under Governor Rockefeller, there were serious efforts in the

1960s — including, at one point, both a Bureau of Planning in the state

Commerce Department and a Division of State Planning in the Depart-

ment of State. A successor agency, the Office of Planning Coordination,

prepared a statewide comprehensive plan that was intended to guide de-

velopment of regional plans with more authority over actual develop-

ment. Local officials generally resisted the idea of such state

involvement, and helped block passage of implementing legislation as

well as a related proposal that emerged from a joint legislative commit-

tee in 1970.25

In the 1990s, rising concerns over the decline of most cities, and

continued expansion of development in the suburbs, led to discussions

of “smart growth” in New York and many others states. Advocates

urged new government restrictions, or incentives, to push more busi-

ness and residential growth into the cities rather than outside urban bor-

ders. Opponents criticize some such proposals as likely to bring

harmful restrictions on development to areas already suffering from in-

adequate economic activity, particularly in hard-pressed Upstate

regions.

Some supporters of such restrictions have pointed to Portland, OR,

as a model, although critics said that city’s land-use policies had led to

higher housing prices and other problems. Despite some attention from

the Pataki administration and some members of the Legislature, the is-

sue of “smart growth” seemed to fade from the agenda in Albany in the

last few years. In addition to concerns about potential economic im-

pacts, the very multiplicity of local governments and officials that

helped fuel concern over lack of comprehensive planning may have

hindered serious action.

One area of the state, the Adirondacks, has a regional planning pro-

cess. As outlined in Chapter Seventeen, the Adirondack Park Agency

(APA) — part of state government — operates as a regionwide regula-

tor of local development. It establishes a regional land use and develop-

ment plan, and must approve any project with regional “significance.”

Municipalities within the park that have local land-use laws review

smaller projects with only local impact. The APA is often criticized for

lack of sensitivity to the need for economic growth in the region. Some

542 NEW YORK STATE GOVERNMENT

25 Ibid., p. 4.



observers say that sort of criticism would be likely to spread if stringent

regional planning were imposed elsewhere.

Initiative and Referendum

For years, voices of reform in Albany have suggested that New York

join numerous other states in giving voters the opportunity for direct

democracy via the processes of initiative and referendum. Such a

change would require amendment of the state Constitution — and, thus,

either approval by the Legislature or calling of a constitutional conven-

tion by the people. Most legislators oppose the idea of granting direct

democratic powers to the voters, so the idea has gone nowhere. At the

state level, voters grant all policymaking power to governors and legis-

lators except for approval of state bond issues and constitutional

amendments.

At the local-government level, though, voters have more opportuni-

ties to initiate and/or vote on major issues.

Most familiar to many voters is the annual vote on school budgets in

districts across the state. Municipalities are usually required to seek

voter approval for changes in the basic structure of government, such as

county or city charters.

Localities may use, and in some cases are required to use, permis-

sive referenda to give voters a chance to reject an action by elected offi-

cials. One popular form of such action is for the local council to act on a

proposal and make it effective at a future date, with voters given the op-

tion of submitting a petition demanding a referendum in the meantime.

Few such proposals result in voter opposition.

By obtaining enough signatures on petitions, citizens can require

voter approval of certain actions by elected officials. In 2006, for in-

stance, residents of Schenectady collected signatures on a proposed

ballot question that would have reversed the city council’s approval of a

pay raise for the mayor. Supporters of the pay raise prepared to chal-

lenge the petition, but media attention to the controversial issue led to

rescission of the increase, rendering a plebiscite moot.

A few localities in New York have provisions for voter initiative of

charter provisions. Suffolk County — New York’s own version of Cali-

fornia, where unusual policy proposals are often considered first — is

one. The New York City charter also gives voters the power to initiate
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such amendments. Most notably, the provision has resulted in term lim-

its for the mayor and members of the City Council.

Serious students of government argue about whether such results are

good or bad. Clearly, the initiative power results in some major policy

changes that elected representatives would not enact on their own.

Whether such results are good or bad at the local level can inform future

discussions of direct democracy in Albany.
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Chapter Nineteen

THE STATE-LOCAL PARADOX:

HOME RULE AND

STATE MANDATES

The state government is there when the mayor of Buffalo gives the

State of the City address. It’s at work when Onondaga County

legislators adopt each year’s budget. It’s there when 1.2 million state

Key points:

� New York’s constitutional and statutory provisions

regarding home rule are more extensive than those in

many states. At the same time, paradoxically, Albany

imposes its will and the cost of its decisions on locali-

ties more than most other state governments.

� Municipalities and school districts complain about a va-

riety of mandates from the state, but are less concerned

about such rules if the state provides additional aid.

� Albany is assuming more of the local cost for

Medicaid, and further mandate relief for localities

will be on the agenda in 2007.



residents pay rent that’s regulated by Albany; when the Hempstead

school board negotiates the teachers’ contract; and when officials in

Orange County consider how to manage rapid residential and

commercial growth.

Each unit of local government involved in those activities is, to use

the common phrase, a creature of the state. Although local-government

activities in much of New York predate the state government itself, to-

day’s structure of counties, cities, towns, villages, school districts, and

special districts exists because state law makes it so. Not only that struc-

ture, but rules great and small for operation of each locality are written

in the General Municipal Law, Local Finance Law, Municipal Home

Rule Law, and separate statutes governing each class of local govern-

ments — as well as specific municipal charters that make one county,

for instance, different from every other. Decisions by local officials are

also governed by laws of general application such as the Civil Service

Law and Tax Law. Localities have only those powers given them by the

State of New York, and cannot do things Albany says they may not do.

Municipalities and school districts build their budgets within rules

set by the state. The Constitution limits local taxes and debt (although

the effectiveness of the latter is open to question). If a city or town seeks

to impose a tax other than the property tax, Albany must approve.1 State

officials require local leaders to spend billions of dollars on programs

created in Albany with little or no consultation from back home. The

Legislature tells local assessors what they must do in deciding the tax-

able value of homes, businesses and other properties. At the same time,

localities depend heavily on state financing. State government provides

38 percent of the revenue school districts use to educate 3 million

young New Yorkers, for instance.2

The state’s influence over local government operations is vast, as

well. County and municipal officials in charge of local jails, courts,

sewer and water systems, parks, building inspections, and zoning all

must follow rules handed down from Albany.

School districts must have the state Education Department approve

building plans, even though they hire licensed architects and engineers

to design, and oversee construction of, new school buildings. State
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officials give thumbs up, or thumbs down, on localities’plans to link lo-

cal roads to state highways, and tell local emergency responders how

much training they must have before heading out in an ambulance.

The Municipal Home Rule Law

On April 30, 1963, Governor Rockefeller signed the Municipal Home

Rule Law that he had proposed to the Legislature earlier in the year. The

new statute and a companion amendment to the state Constitution

would, Rockefeller said, “strengthen the governments closest to the

people so that they may help meet the present and emerging needs of

our time.”3

Adoption of the law, and that November’s approval by voters of Ar-

ticle IX of the Constitution, represented the high-water mark of home

rule in New York — at least symbolically.

Less than three years later, Rockefeller pushed through a Medicaid

program that required counties and New York City to share in the cost.

Some local officials complained bitterly about the new expense. By

January 1968, less than five years after initiating historic home-rule

legislation, Rockefeller was lamenting the cost his own Medicaid pro-

gram imposed on localities. Rising expenses, and lower-than-expected

federal aid, had forced some counties to raise property taxes by 50 per-

cent, and helped push 28 counties into creating or raising sales taxes,

the governor said.4 Today, county and New York City officials point to

the state’s design of Medicaid as one of the clearest examples of hege-

monic behavior from Albany.

Article IX, including a “Bill of Rights” for local governments, and

related statutes do not protect local governments against mandates from

the state. Instead, they grant municipalities rights to adopt local laws,

establish cooperative agreements, guard against unwanted annexation

and undertake certain other activities.

Throughout the United States, the long-established legal under-

standing of state-local relations is known as Dillon’s Rule, after an 1868

court decision in Iowa that emphasized the limited nature of
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local-government powers. The doctrine holds that a local government

may exercise only powers that are expressly granted by the state; neces-

sarily implied in a charter or act of incorporation; or indispensable (not

simply convenient) in carrying out the locality’s assigned responsibili-

ties. New York’s home-rule laws and tradition of activist government

have moved the state away from adherence to Dillon’s Rule, but it re-

mains a touchstone for modern debates over state-local relations.

In New York, the historical divide in political sensibilities between

Upstate and New York City contributed to the built-in tension between

state and local officials, as legislators from rural areas enacted policies

that city representatives saw as almost colonial in nature (see “New

York City is Pie for the Hayseeds,” Chapter Five).

Immigration-driven population booms and rising statewide political

influence for New York and other cities helped lead to a 1923 constitu-

tional amendment that restricted Albany’s power to impose special

laws on cities. A statute adopted the following year gave cities the

power to adopt charters on their own, without seeking individual ap-

proval from the Legislature. A 1963 amendment extended home-rule

power to towns and villages, and expanded the powers of local govern-

ments generally to adopt and amend laws relating to their “property, af-

fairs or government,” as well as certain other specific areas such as

employees’ compensation and hours of work.

Still, to the chagrin of many local officials, the Constitution imposes

few limits on Albany’s power over localities. Article IX forbids enact-

ment of laws that affect only one local government unless elected offi-

cials there have requested such action. But statutes that affect all

localities — or all school districts or towns, for example — are permis-

sible. Some 25 states have statutory and/or constitutional limitations on

their ability to impose mandates on local governments.5 Although some

legislators have introduced such proposals in New York, none have re-

ceived even first passage by the Legislature. Reasons for such inaction

may include certain interest groups’ preference for concentration of

power in Albany, and lack of leadership on the issue.

New York’s courts have a long tradition of endorsing Albany’s firm

control over localities. In 1983, for instance, the Court of Appeals ruled

against the Chemung County Legislature’s attempt to fill a vacancy in
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the sheriff’s office. While county officials said they were acting under a

provision of the county charter, the court held that the sheriff’s job in-

cluded enforcing state laws, and thus appointment to the office was sub-

ject to state law, which required a different process.6 In a 1989 case, the

Court of Appeals referred to the Legislature’s “untrammeled primacy

of the Legislature to act” with respect to matters of state concern. Even

where the Legislature has not enacted a law that specifically conflicts

with a local provision, the state’s “intent to occupy the field” may pre-

empt local decisions, the court has held:

Where the State has preempted the field, a local law regulating the same

subject matter is deemed inconsistent with the State’s transcendent in-

terest, whether or not the terms of the local law actually conflict with a

State-wide statute. Such local laws, were they permitted to operate in a

field pre-empted by State law, would tend to inhibit the operation of the

State’s general law and thereby thwart the operation of the State’s over-

riding policy concerns.7

The Fiscal Connection

Much, though not all, of the perpetual conflict between Albany and

New York’s local governments stems from arguments about money. A

brief outline of the fiscal connections between the two levels of govern-

ment helps show why — starting with the basic reality that localities

may only raise or spend money as Albany allows.

The small, local units of government that arose before the founding

of the state followed the lead of the governments they knew in Euro-

pean homelands, making the property tax their first general-purpose

tax. Imposition of today’s personal-income tax, sales tax, and other lo-

cal taxes came much later, in the 20th century.

Today, counties, cities, towns, villages, school districts, and fire dis-

tricts all impose property taxes, which totaled 63 percent of all local tax

revenues in the state in 2003. Some libraries and other special districts

impose the tax, as well.

Article VIII of the state Constitution imposes limits on property

taxes, as well as highly detailed restrictions on localities’ power to
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borrow. Generally, counties, cities, and villages are limited to total

real-property tax of 2 percent of full valuation.

Localities can also impose taxes for which the Legislature has

granted general or special authorization. When Governor Rockefeller

initiated a 2 percent state sales tax in 1965, the highest local sales tax

was 3 percent, for a total of 5 percent. As of 2006, the average combined

rate across the state was 8.25 percent, compared to a national average of

5.93 percent, according to the comptroller’s office.

Other local taxes for which the Legislature has granted broad au-

thority include city utility taxes of up to 3 percent, and mortgage re-

cording taxes. The cities of New York and Yonkers impose local

income taxes. New York City also collects other taxes including those

on business income, certain commercial rents, real property sales, and

unincorporated businesses.

Local-government entities also must follow Albany’s rules to bor-

row money, starting with the constitutional limits on debt. Such limits

have proven especially inconvenient for New York City, with infra-

structure needs driven by far more school children, motor-vehicle traf-

fic, and general human activity than any other locale in the state.

Governors and the Legislature have taken numerous steps that effec-

tively allow the state’s largest city to escape its constitutional limit on

debt with creation of separate entities that have their own borrowing

powers. In 1997, for instance, Governor Pataki and legislators created

the Transitional Finance Authority, to borrow money that would pay for

some capital projects over the ensuing 10 years. The authority was orig-

inally empowered to borrow up to $7.5 billion. Three years later, the

Legislature added another $4 billion in bonding authorization. State

and local officials’ discussion of such borrowing power tends to focus

on the spending programs it supports, with little regard for the voters’

mandate in the Constitution to limit municipal borrowing.

Those limits illustrate a historical low regard for local officials’ fis-

cal practices, Peter Galie notes. In the case of debt, at least, there is little

reason to believe Albany has forced localities to be any more responsi-

ble than the state itself.

The assumption underlying the restrictions embodied in Article VIII is

that local governments cannot be trusted to act responsibly, especially

in incurring debt and contingent liability that will not have to be paid

until future years. The state must assume primary responsibility for reg-

ulation of local finance because fiscal irresponsibility on the part of lo-
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cal government implicates the financial position of the state itself.… In

spite of the labyrinth of provisions, there is some doubt as to whether

these restrictions have fostered sound fiscal practices in local govern-

ments. One reason for this doubt has been the willingness (by gover-

nors and legislators) to pile exemption on constitutional exemption

when the need arises. A second reason is the creation of public benefit

corporations (authorities), which enable local governments to raise

their de facto debt limits to many times the constitutional limits.8

Other recent developments show that elected officials at the state

level remain willing to impose new costs on their counterparts at the local

level (and thus, taxpayers), while gaining political credit. In 2000, Gov-

ernor Pataki and the Legislature enacted major improvements to pensions

for most public employees, including permanent cost-of-living adjust-

ments and elimination of employee contributions after 10 years of em-

ployment. Virtually every elected state official had endorsed the

pension improvements; then-Comptroller H. Carl McCall was among

the most insistent. Supporters justified the benefit enhancements, in

part, by pointing to pension funds’ record gains from the late-1990s

jump in the stock market. Yet, even before the benefit improvements

were signed into law, Wall Street’s major indices had started to decline.

Required employer contributions to the pension funds, from localities

as well as the state itself, rose by billions of dollars in succeeding years.

The Mandate Problem

Throughout history, governmental leaders in locales far from centers of

power have complained about decisions from above. Certainly that was

true of pre-Revolutionary New Yorkers. Along with their neighbors in

the other American colonies, they chafed at laws from rulers an ocean

away. Two hundred and thirty years after colonial Americans declared

their independence from far-off rulers, the tension between Albany and

the state’s local governments remains the single most contentious issue

for localities.

Like states, local governments are subject to the supremacy of the fed-

eral government, under the 14th Amendment to the U.S. Constitution.

Local officials in New York find reason to criticize mandates from Wash-

ington. School districts, for instance, complain about requirements of the
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Medicaid: A Sign of Change

in the State-Local Balance?

In recent years, one issue has overshadowed all others for most coun-

ties in New York: the high and rising cost of Medicaid. Unlike most

states, New York requires localities to pay a significant share of

Medicaid costs — some 15 percent of the total, in 2006-07.

County and New York City officials started criticizing the cost of

Medicaid not long after Governor Rockefeller persuaded the Legisla-

ture to create the program in 1966. After a decade of continually rising

costs, Governor Carey and the Legislature relieved localities of some of

the cost of long-term care in the early 1980s.

Later that decade, rapid cost escalation returned. With the state’s

economy suffering in the early 1990s, Medicaid helped drive signifi-

cant tax increases at the state and local levels. Complaints from county

and New York City officials grew louder, and political pressure stron-

ger. The Medicaid issue emerged as the most important among others

that local leaders characterized as “unfunded mandates” and “Big

Brother”-style government in Albany.

By 2003, the complaints reached a crescendo as county executives

throughout the state used their bully pulpits to blame Albany for rising

property taxes. More than a dozen counties raised sales taxes in the past

decade. At one point, Oneida County imposed a total 9.75 percent rate,

including the state’s share — a level that was far above those previously

considered politically or economically acceptable. Beyond the tax in-

creases, the rising cost of Medicaid led many counties to cut back on

other services such as sheriff’s patrols and libraries — steps that also

would have been considered politically untenable just a few years

earlier.

The county executives’ campaign, supported by many business

groups, paid off in 2005 as Governor Pataki and the Legislature enacted

a limit on future growth in local Medicaid costs. Counties were guaran-

teed the state would pay for future cost increases above 3 percent a year,

as of 2008. The 2005 statute also gave counties the option of shifting

their entire Medicaid cost to Albany, along with a share of local

sales-tax revenue. It created accountability measures for local so-

cial-services districts, authorizing the state health commissioner to re-

view districts’ management of Medicaid and to impose sanctions on

districts that fail to monitor utilization diligently. While representing



No Child Left Behind education law, saying it imposes costly require-

ments without equivalent funding. Clearly, though, most county, mu-

nicipal, and school leaders see Albany as their primary antagonist in the

intergovernmental conflict.

There’s no question, on the other hand, that some state mandates on

localities are appropriate, improve the quality of government services

and even quality of life for New Yorkers. Examples range from broad

policy matters such as financial reporting requirements, to specific

rules such as those covering municipal landfills. Arguably, at least, the

state should go much further with mandates in some areas — such as

education and training requirements for judges in small municipal

courts.9

Virtually every year, the Legislature adds some mandates with more

narrow focus. Starting around 2000, for the first time in decades, local

officials forced the state-local relationship to the top of the agenda in

Albany. Results include one significant victory for localities, in financ-

ing of the vast Medicaid program, and smaller concessions such as in-

creases in general municipal aid.

Mayors, supervisors, school-board members, and other local offi-

cials say there is a long list of ways in which Albany forces them to

adopt policies — and to spend taxpayer dollars — in ways they other-

wise would not. Besides Medicaid, other major issues are:

Prevailing wages. When localities (or the state itself) engage in

public-works projects such as building or road construction, they must

pay workers the wage that is “prevailing” in a given region. For de-

cades, under both Democratic and Republican governors, the state
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cost increases, much less reverse those of previous years.

Local officials’ noisemaking over Medicaid also helped persuade

the Legislature to increase general aid to localities in 2006. But there

was little indication of a long-term change in Albany’s expectation that

local taxes would continue to fund a major share of New York’s expan-

sive social-services programs for the foreseeable future.
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Labor Department has implemented the requirement to consider union

wages “prevailing” even when union workers are a minority in a partic-

ular area. Local officials say the requirement drives costs up needlessly

because contractors must pay higher wages than needed to obtain expe-

rienced workers, especially outside metropolitan areas. It also makes

project management more difficult; contractors must classify every

worker in a particular category and keep extensive records on such clas-

sifications that are subject to challenge by employees or unions. A

worker who does both carpentry work and window installation, for in-

stance, must be treated differently for the hours spent on each task, even

though the pay difference is relatively small.

The “Wicks Law.” State law requires governmental entities to issue

four separate construction contracts for most work on public buildings,

rather than hiring a general contractor who will oversee all the work. A

1987 study by the state Division of the Budget estimated that repealing

the law could save Albany and local governments a combined $400

million annually — a figure that would be much higher today. Gover-

nors Cuomo and Pataki both proposed repealing or substantially reduc-

ing the impact of the law. A relatively small group of contractors and

unions benefits from the contractual requirements of the law, however.

As of 2006, the law stood unchanged despite two decades of efforts to

eliminate it. Reform advocates had managed to eliminate the law for

some individual school districts, including those in New York City and

Niagara Falls. For the most part, though, the Wicks Law remained in-

tact as a testament to the ability of highly interested groups to affect pol-

icy in Albany.

The Triborough Amendment to the Taylor Law. The amendment,

which the Legislature enacted in 1982 over Governor Carey’s veto, pro-

vides that terms of a public-employee union contract continue after the

contract expires, unless a new agreement is reached. Employees con-

tinue to receive experience-based pay raises and all contractual fringe

benefits. In recent years, as municipalities and school districts have at-

tempted to share rising health-care costs with employees, the

Triborough Amendment has forced public employers to keep the status

quo until workers could be persuaded to agree on a new contract. The

law has particularly significant impacts on school districts because

teacher contracts often include as many as 20 years of “step” increases

that continue after a labor agreement has expired. The New York State

School Boards Association estimates repealing the amendment could

reduce costs by $50 million or more a year.
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Binding arbitration for police and firefighters. In 1999, a

state-appointed arbitrator ruled in a dispute between Nassau County

and the union representing police sergeants, lieutenants, and captains.

The officers were already among the higher-paid in the nation; the

county was facing a major budget gap; and inflation for the years cov-

ered by the contract was projected at 2 to 3 percent a year. The arbitrator

imposed a 24 percent pay increase over five years. Although Nassau of-

ficials, a taxpayers’ group, and credit-rating agencies criticized the rul-

ing, the county was required to accept it under state law that provides

mandatory binding arbitration for police and firefighters. The New

York Conference of Mayors and other local-government associations

have asked state leaders to repeal the provision or to require that arbitra-

tors give more consideration to the locality’s ability to pay. Governor

Pataki proposed such a change several times, but the Legislature would

not accept the provision.

All four issues are driven largely by the Legislature’s desire to avoid

taking steps opposed by New York’s influential unions, including both

public-sector organizations such as New York State United Teachers

and private-sector groups such as construction trade unions. At first

glance, the Wicks Law and prevailing-wage rules from Albany seem to

violate the spirit of local-government protection in Article IX of the

Constitution, which provides that each locality has the power to adopt

laws relating to “the wages or salaries, the hours of work or labor, and

the protection, welfare and safety of persons employed by any contrac-

tor or sub-contractor performing work, labor or services for it.” But Al-

bany gives power to localities with one hand, and takes it away with

another; Article IX says any such laws must not be inconsistent with

general state laws, such as those regulating prevailing wages and con-

struction contracts.

While continuing to complain about what they consider unfair man-

dates from Albany, local officials have seen state leaders enact other

changes that drive up local costs, such as mandated enhancement of

public-employee pensions. Public-employee unions continue to push

the Legislature for more and better benefits, as well as changes to the

Taylor Law that would enhance their position at the bargaining table.

Local officials, as well as taxpayer organizations and political candi-

dates seeking to capitalize on antitax sentiment, are likely to push for

further action on the laws by which the state tells counties, municipali-

ties, school districts, and special districts what to do and/or how to do it.
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Localities are subject to regulation by state agencies, and sometimes

complain about such oversight, just as private-sector businesses and

other organizations do. In 2006, for instance, the New York State

School Boards Association questioned an OSC directive that

school-board members file reports on personal financial holdings, with

the reports subject to public disclosure. The comptroller’s office re-

fused to change the new rule, saying the need to assure integrity and

public confidence in school districts must overcome any concern for

volunteer board members’ privacy.

A Changing Fiscal Relationship

As a new gubernatorial administration takes over in Albany for the first

time in 12 years, the fiscal relationship between the state and localities is

changing significantly in one significant area, that of Medicaid finance.

Even more changes than those already taking place may be coming.

The cap on counties’ and New York City’s share of Medicaid

changes the fiscal impact of future increases in spending on the pro-

gram, now concentrated on the state. That, in turn, is likely to mean

shifting attitudes about the desirability of such increases. In past years,

when governors proposed cost-saving reforms to Medicaid, they would

note that such changes would reduce costs for hard-pressed local tax-

payers as well as the state itself. Such arguments can be politically pow-

erful because property taxes are unpopular everywhere, and perhaps

more so in New York than in most states. Supporters of increased

Medicaid spending have the advantage of being able to cast their argu-

ments in another politically popular light, that of improving and pro-

tecting health care. An analysis of Governor Pataki’s proposed 2006-07

budget by the Office of the State Comptroller showed one aspect of the

changing nature of the debate over Medicaid spending as a result of the

cap on local contributions.

Executive Budget recommendations of $1.3 billion in General Fund sav-

ings would have a significant effect, not only on the State’s overall finan-

cial picture, but on the State’s health care industry as well. When

considering the impact of the Executive’s proposed actions on the federal

share of Medicaid spending, the State’s health care industry would suffer

a loss of $1.8 billion in revenue. Because of the cap on local Medicaid ex-

penditures, any savings from the Executive Budget recommended cost

control measures would no longer accrue to local governments, but only

to the State and the federal government. By the same token, if the Legis-
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lature rejects any of the Executive Budget recommended cost control

measures, additional costs would no longer be borne by local govern-

ments, but only by the State and the federal government.10

Taxpayer anxiety about property taxes helped drive Albany to

change Medicaid financing. The next step may be significant change in

financing of local school districts — particularly if state leaders do take

significant steps to limit future increases in Medicaid spending, and

thus free more resources for use in education and other services.

Next: Changing School Finance?

School taxes are especially high on Long Island and in much of the

lower Hudson Valley region. Legislators from those areas have taken

the lead in proposing steps to ease the burden on property owners (at

least, residential property owners). Several legislators proposed elimi-

nating school property taxes entirely and replacing the revenue with

new or higher income taxes, at either the state or local level. Governor

Cuomo suggested an optional local income tax for school districts in the

early 1990s. Then and more recently, the idea has failed to attract broad

support or serious attention in the Legislature.

Governor Pataki’s STAR program now provides more than $3 bil-

lion in annual funding for school-tax reduction. Funding is from the

state’s general revenues — meaning mostly from income taxes and the

remainder from sales, business and other taxes. When first proposing

STAR in 1997, Pataki included a recommendation that the measure in-

clude a legal limit on annual school property-tax increases, with the cap

linked to the inflation rate. The Legislature refused to approve the tax

limit. Comptroller Hevesi concluded in a 2006 report that the net im-

pact of STAR may have been to raise overall taxes.

While STAR indisputably provides property tax relief for those receiv-

ing it, its long-term impact may well be an overall increase in State and

local taxes. The reason for this is that STAR lowers the effective tax rate

on homeowners — the largest group of people who vote on and other-

wise influence local school budgets. For many seniors, STAR effec-

tively eliminated their school tax burden. By reducing the local tax

share paid for greater school spending, STAR actually provides an in-
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centive to increase school spending — an impact which has been de-

scribed in several studies. This incentive is strongest, ironically, in the

some of the highest spending areas — where high taxes and high home

values combine to provide the highest STAR benefits.11

While campaigning for governor in 2006, Eliot Spitzer suggested

that the state could “move toward” more reliance on income-tax reve-

nues, rather than the property tax, to fund public schools. As a candidate

for governor, he also said he would not raise taxes. It would be possible

for Albany to provide significantly more funding for schools over time,

relying on normal growth in its existing tax base. State aid already rises

by hundreds of millions of dollars each year, however. Increasing those

amounts by enough to make a substantial difference in property taxes

would require either significant new revenues for the state or new re-

straint elsewhere in the state budget.

Land Use: Power for Localities

But Still Subject to State Regulations

Should new homes require a minimum lot size of half an acre or three

acres — or none at all? Which is more important to a declining Upstate

city — preserving historic structures, or encouraging redevelopment?

Should a suburban town encourage business growth to ease the prop-

erty-tax burden on homeowners, or limit commercial and industrial de-

velopment for aesthetic reasons?

These are among the most contentious questions facing cities,

towns, and villages, which make most decisions about land use in New

York. (Some counties have planning boards, but such agencies gener-

ally provide loosely defined coordinating functions and do not exercise

decision-making authority in individual planning and zoning cases.)

The basic structure of municipal land-use regulation is contained in

the various local-government statutes. Every city, and most villages and

towns, also have local zoning laws that provide where various types of

development can take place. Such laws also establish detailed rules,

such as minimum lot sizes, for new homes or maximum height for com-

mercial buildings. Municipal planning boards advise local legislative

bodies on design and amendment of zoning laws, and on specific
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Rent Control

Besides regulating land use, state law regulates rents for many residen-

tial units in New York City and certain other localities. The continua-

tion of rent control and rent stabilization, long past the “emergency” in

housing markets that led to creation of the practice immediately after

World War II, is a recurring source of tension between Albany and the

state’s largest city.

Rental rates for more than 1 million apartments in New York City

are subject to regulation. In addition, the overall proportion of renters is

far higher in the city — more than two of every three — than in almost

any other area of the country, making rent regulation an especially po-

tent political issue.

Some 50 other municipalities in the state impose some rent controls,

according to the Division of Housing and Community Renewal: Al-

bany; Buffalo; and various other cities, towns, and villages in Albany,

Erie, Nassau, Rensselaer, Schenectady, and Westchester counties. In

most of those localities, however, the number of rent-regulated housing

units is small.

President Roosevelt signed the first federal Emergency Price Con-

trol Act, which froze rents in most of the state, in 1942. The federal law

expired in 1947. New York’s Legislature enacted its own comprehen-

sive law in 1951, allowing New York City to extend the previous re-

gime of rent regulation. As of the mid-1990s, half of all rental units in

the city were subject to price controls.

The Legislature enacted laws in 1993 and 1997 that resulted in

thousands of apartments moving from regulated to market-based rent

or to individual ownership as condominiums or cooperatives. The new

laws particularly targeted higher-end apartments, renting for $2,000 or

more per month, after critics pointed out that many well-off residents of

New York City were benefiting from rent control. Other changes in-

cluding tightening notoriously loose rules for succession of tenant

rights, with the elimination of nieces, nephews, aunts, and uncles from

such provisions.

In New York City, the municipal government determines maximum

allowable rent increases under rent control. Elsewhere, the state’s

DHCR does so.



proposals for rezoning. Zoning boards of appeals give homeowners and

businesses an opportunity to seek variances from zoning standards and

interpretations of the local zoning law that may override an administra-

tive decision.

In recent decades, concerns over potential overdevelopment has led

some suburban towns and counties to adopt or revise comprehensive

plans in ways that further restrict future growth. One common approach

has been to expand minimum lot sizes for new homes. That reduces the

potential for new educational and other costs associated with rising

population, but also reduces the housing supply, thus creating upward

pressure on prices and potentially reducing housing options for work-

ing families. Other localities have purchased undeveloped land for con-

servation, or worked with private conservation groups that can use

various legal and financial methods to prevent development.
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The Assembly, dominated by New York City representatives who

tend to be ideologically supportive of government intervention in the

marketplace, generally pushes for continuation or strengthening of le-

gal protections for current tenants. The Senate, traditionally more in fa-

vor of market capitalism than the Assembly, has tended to push for

diminution of rent regulation. Senate Majority Leader Joseph Bruno

championed the 1997 revisions to rent-control laws, the most important

in a generation. The differing positions of the two houses prevent any

permanent resolution to Albany’s rent-regulation laws. As a result, the

state retains an important role in a matter that many tenant advocates

say should be left up to local elected officials.

From a profederalism perspective, the tenants’ argument makes

sense. Yet most economists, and many students of housing policy, be-

lieve rent regulation ultimately hurts working people by reducing the

supply of affordable housing.* In New York City, at least, political con-

cerns may trump economic arguments; the number of potential voters

living in price-regulated units is greater than the number of actual votes

in most state-level elections.

* See, e.g., Peter D. Salins and Gerard C.S. Mildner, Scarcity By Design: The Legacy of
New York City’s Housing Policies, Cambridge, MA: Harvard University Press, 1992.



Chapter Twenty

THE PEOPLE’S GOVERNMENT

As we have seen, New York State government performs, directs,

and pays for a wide range of essential activities.

Key points:

� Individuals can and do affect public policy in New York,

especially as part of organizations that develop expertise

and win the respect of elected officials over time.

� The number of lobbyists, and the amount they spend

on lobbying and political contributions, has expanded

sharply in the past decade.

� Making government accountable to the people re-

quires not only open meetings and records, as envi-

sioned since the 1970s, but measurement of

government performance in the many areas affected

by state policies.



How much are the people — in whose name those actions are taken,

who are the intended beneficiaries, and who pay for the services — in-

volved in deciding what state government does, and how? And to what

extent is state government accountable for achieving the results the

people want?

The answer to both questions is — more than ever, but not as much

as we’d like.

As is true throughout America, most voting-age New Yorkers do not

even exercise their basic right to cast a ballot on Election Day. Some 70

percent of state residents 18 or older were registered voters in 2002, a

gubernatorial election year, but fewer than one in three actually cast a

ballot. The proportion of New Yorkers registered to vote was the same

as the national average, while turnout was nearly 5 percentage points

below the national figure.1 Both in New York and across the country,

the percentage of adults who were registered to vote was significantly

higher — but the proportion who turned out to vote was significantly

lower — than in 1960.

State government is more accountable than ever before to its citi-

zens, particularly those with Internet access. With a reasonable amount

of effort, New Yorkers can find state agency reports with detailed infor-

mation on numerous important topics. Examples include the academic

performance of local public schools, comparisons of New Yorkers’ tax

burden with those in other states, and how state-regulated health-care

plans perform on various indicators of quality and efficiency.2

In any democratic society, it’s important that citizens be involved as

much as possible in governmental decisions, and that government be

accountable to the people. The larger the scope and power of govern-

ment, the more important those issues become. New York’s tradition of

activist government makes citizen participation and government ac-

countability especially important.

This chapter examines the role of the people in shaping state govern-

ment policies and programs, starting with the basic act of voting. Some
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of the most highly motivated citizens seek to influence government by

influencing the election of state leaders — working within established

political parties or even creating new ones devoted to particular causes.

More commonly, groups and individuals work with whichever leaders

have emerged from electoral contests. This form of influence seeking

is, to a large extent, organized and exerted by people who are paid to be

influential in Albany — lobbyists.

The chapter also explores one of the most important issues for any

student of government — that of accountability. Under our system of

government, the press plays a key role in keeping elected officials and

public agencies accountable; the chapter discusses the interplay of the

news media and state government. Finally, it examines New York State’s

use of performance measurement, an increasingly common tool for pro-

moting accountability in governments throughout the United States.

Voting

New Yorkers are about as likely as other Americans to participate in the

fundamental democratic activity of voting — in other words, they often

don’t bother. Laws affecting citizens’ right to vote in the Empire State

are among the most liberal in the country. Voting hours for regular elec-

tions are 6 A.M.to 9 P.M.; polling places in other states typically close at

7 or 8 P.M., and most open later. The state’s Election Law allows voters

to register up to 25 days before an election; many states end registration

at 30 days before elections (although some, including Connecticut and

Massachusetts, allow voters more time than New York).

Some 20 states permanently bar voting by convicted felons, al-

though in many of those states individuals can restore voting rights

through legal appeals. Like a number of other states, New York allows

voting by all except those currently incarcerated or on parole for a fel-

ony conviction. Unlike some 16 states, New York does not allow

party-line voting; voters must choose candidates in each race

individually.

In 2000, more than 6.9 million New Yorkers voted in the presiden-

tial election between George W. Bush and Al Gore — an increase of

half a million from four years earlier, when the Bill Clinton-Bob Dole

race was not considered competitive. Just over 50 percent of eligible

adults voted in New York, slightly less than the national average, de-

spite an 82 percent registration rate that was higher than the nation’s.
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New York’s registration and voting rates are, to a greater extent than the

national figures, depressed by the state’s relatively higher proportion of

residents who are recent immigrants and unable to vote. Voter turnout

tends to be lower in gubernatorial election years than in other

even-numbered years; the latter are presidential election years.

As of April 2006, some 47 percent of voters in the state were en-

rolled as Democrats, while 27 percent were Republicans and 20 percent

were not enrolled in any party (others were enrolled in minor parties).

The Democratic enrollment edge has grown slowly but steadily in re-

cent years, increasing by three percentage points since 1996.3 Voters in

most cities tend to be Democrats; New York City, in particular, has an

overwhelming 5-to-1 ratio of Democrats to Republicans. Residents of

upstate areas outside urban centers are more likely to be Republicans.

The two largest suburban counties, Nassau and Suffolk, retain Republi-

can pluralities among the electorate, though recent margins were

smaller than those that existed throughout most of the 20th century.

To be sure, enrollment advantages do not guarantee electoral suc-

cess. New York City elected Republican candidates for mayor in four

straight elections from 1993 to 2005, and both Nassau and Suffolk

counties have elected Democratic as well as Republican county execu-

tives in recent decades.

Political Parties

In New York, as across the country, ideological and policy differences

between the two major political parties exist but are seldom absolute.

Generally, for instance, Republicans in the state are more likely than

Democrats to favor stricter criminal laws. It is somewhat more common

for Democrats to favor governmental solutions to social problems, and

for Republicans (at least in recent years) to propose tax reductions.

Again, these are generalizations with plenty of exceptions — for in-

stance, Governor Nelson A. Rockefeller, a Republican, did more to ex-

pand the size and cost of government than any Democratic governor in

the state’s history.

At the most basic level, New Yorkers influence state policy by

choosing elected leaders. Contrary to the common, cynical view that

politicians are all the same, elections have enormous impact on public
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policy. For example, Lewis Lehrman, a conservative Republican, nar-

rowly lost the 1982 gubernatorial race to Democrat Mario M. Cuomo.

Lehrman almost certainly would have implemented policies quite dif-

ferent from those of Governor Cuomo, who quickly became one of the

nation’s most acclaimed voices of traditional liberalism. Twelve years

later, many of the state’s policies changed significantly after Governor

Cuomo lost to another Republican, George E. Pataki.

Some New Yorkers have influenced the ideological approaches of

the two major parties by creating “minor” political parties. Unlike most

states, New York’s Election Law allows a candidate to place his or her

name on the ballot as the representative of more than one party. Under

state Election Law, candidates appear on the ballot under the name of

the party nominating them. The parties are placed in order of public

support, as measured by the number of votes their gubernatorial candi-

dates received in the most recent election. In 1998 and 2002, Governor

Pataki received more votes on the Republican line than Peter Vallone

and H. Carl McCall drew as the Democratic candidates. Thus, from

1999 through 2006, the Republican party was listed as Row A on all

ballots in the state, and the Democratic party on Row B. From 2007

through 2010, the Democratic party will appear in Row A, as a result of

candidate Eliot Spitzer receiving more votes than Republican John

Faso in November 2006.

From 1999 through 2006, Row C was held by the Independence

Party. Its candidate for governor, Thomas Golisano, attracted the

third-highest number of votes in 1998, edging out the Conservative

party. Golisano devoted millions of dollars to his candidacy; in the 2000

Senate race, with a lower-profile candidate, the party received only the

sixth-highest number of votes. Golisano proposed reforms such as cut-

ting taxes and limiting the power of insiders in Albany. The party has

not had a consistent policy platform, and its endorsements in legislative

races have gone to candidates with varying positions on major issues.

New York’s Conservative Party was formed in 1962 in reaction to

what its founders perceived as the liberal shift of state Republicans un-

der Governors Dewey and Rockefeller. The party elected candidates to

both the U.S. Senate (James L. Buckley in 1970) and House of Repre-

sentatives (William Carney, from 1978 through 1984). The party has

also elected members of the state Legislature. Its dual nomination of

Republican candidates has helped elect numerous GOP officials, in-

cluding Governor Pataki and Attorney General Dennis Vacco in 1994.

The Conservative Party continues to play an ideological role in state
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politics and government by endorsing candidates who support lower

taxes, oppose unlimited abortion rights, and promote tougher penalties

for criminals. It supports some Democratic candidates, although most

of its nominees are Republicans. (In 2002, 65 GOP members of the Leg-

islature, and nine Democrats, had been elected with Conservative en-

dorsement.) In 2002, the Conservative line drew 176,848 votes for

Republican Governor George Pataki.

As mentioned in Chapter Fifteen, some union leaders and other or-

ganizations created the Working Families Party in 1998 to press for a

higher minimum wage and more government support for health care

and education. In 2002, endorsing McCall, the party drew the

fifth-highest number of votes.

Two other parties won automatic placement on ballots from 1999

through 2002 as a result of having received at least 50,000 votes in the

1998 gubernatorial elections. The Right to Life Party nominates candi-

dates who support prohibition of, or limits on, abortion. Typically

drawing between 1 and 2 percent of the vote statewide, the party some-

times endorses Republican or Democratic candidates who meet its

ideological requirements, and more often nominates others who run on

its line alone. The Green Party was first officially recognized as a state-

wide party after the 1998 election, when it nominated a former actor, Al

Lewis (best known for his role on the 1960s television show The

Munsters), for governor. The resulting media attention played a key

role in the party’s successful drive to achieve more than the minimum;

its official total was 52,533 votes. The party urges more attention to en-

vironmental and social-justice issues. Neither the Right to Life nor the

Green party reached the 50,000 minimum in 2002; both lost their auto-

matic ballot status for the succeeding four years.

The state Liberal Party played an important role in state politics for

half a century after World War II. It was founded in 1944 as an

anti-Communist offshoot of the American Labor Party. Many of its ear-

liest members were former Democrats who had become disgusted with

what they perceived as corrupt party machines in their own party and a

Republican Party controlled by special interests. Historically a force on

issues such as rent control and abortion rights, by the 1990s the party

was seen as less ideological and more interested in perpetuating itself

through patronage. In 2002, having been displaced as a political force

by the Working Families Party, the Liberal Party failed to attract 50,000

votes in the gubernatorial election and lost its permanent place on the

state ballot.
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Lobbying

After Election Day, our democratic system of government relies on

winning candidates to carry out the will of the people, at least in broad

form. One way individuals and interest groups communicate the will of

the people (or, at least, some of the people) is through the organized

process known as lobbying.

“Lobbying” has come to have a negative connotation in American

government. The term derives from the places — the lobbies of legisla-

tive chambers in Washington and state capitals — where representa-

tives of various interests have sought to influence lawmakers since the

early 1800s. Lobbying is often seen as a bad or even corrupt practice

that diverts elected officials from doing things the people want and

need.

Political observer and linguist William Safire observes: “During the

politically venal 1800s, lobbying and lobbyists earned a bad name from

which their professional descendants today, no matter how pure in mo-

tive and deed, have yet to clear themselves completely.” Safire adds:

“Most lobbyists now operate openly as registered advocates for their

employers and clients, appearing before legislative committees and

regulatory agency proceedings, where they are often useful in supply-

ing information on complex issues.”4

Clearly, abuses still occur — some by lobbyists; others by individuals

who do not register as lobbyists but seek to influence government with

monetary or other favors; and others by corrupt officials. Still, a review of

current thinking on lobbying by two academic specialists cited scandals

in Arizona and South Carolina in the 1990s, and commented that such

abuses “are less extensive than is generally believed.... Interest groups

perform functions essential to the democratic process, including repre-

sentation, providing information to policy makers and the public, and of-

fering opportunities for people to acquire political training.”5

The right of the people “to petition the Government for a redress of

grievances” is guaranteed by the First Amendment to the U.S.
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Constitution. Similarly, New York State’s Constitution forbids any law

“abridging the rights of the people peaceably to assemble and to peti-

tion the government, or any department thereof.” Government may not,

then, outlaw lobbying. It does, however, make rules for lobbyists, as de-

tailed later in this chapter.

New York State’s Lobbying Act, part of the Legislative Law, says

that “the operation of responsible democratic government requires that

the fullest opportunity be afforded to the people to petition their gov-

ernment for the redress of grievances and to express freely to appropri-

ate officials their opinions on legislation and governmental operations.”

The act further states that “to preserve and maintain the integrity of the

governmental decision-making process in this state, it is necessary [to

ensure disclosure of] the identity, expenditures and activities” of any-

one who seeks to influence legislation or the regulatory activity of state

government.

Citizen petitioning of state government is most visible on many

Tuesdays during the legislative session. Because members of the Sen-

ate and Assembly are in Albany most Tuesdays during the weeks they

are in session, dozens of organizations that seek funding or legislation

choose that day to send groups — often large delegations of citizens —

to the Legislative Office Building and the Capitol. Streets next to the

two buildings are clogged with buses that bring teachers, hospital work-

ers, tenants, welfare and environmental activists, and others to the seat

of state government. Elevators in the legislative building are filled to

capacity; those who are able walk up or down as many as nine flights of

stairs to lawmakers’ offices. Food sellers with trucks and carts on the

streets do a brisk business.

Bringing organization members to Albany is a long-established, and

effective, lobbying strategy. It demonstrates to elected officials that a

significant number of voters care about a particular issue. Such visits

can also attract media attention, often helpful in promoting action by

elected leaders.

Regulation of Lobbying

The original impetus for government oversight of lobbyists in New

York State emerged a century ago from legislative investigation into in-

surance companies in New York City. The investigation, led by Charles

Evans Hughes as counsel, resulted in legislation enacted in 1905 requir-
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ing that lobbyists register and make public the nature of their work. For

the next 72 years, lobbyists were required to register with the Secretary

of State’s office, although the agency had no regulatory authority and

could not initiate investigations. In 1977, Governor Carey and the Leg-

islature created the Temporary State Commission on Regulation of

Lobbying. Three decades later, the commission is still “temporary,” al-

though “Regulation” is no longer part of its title.

The Lobbying Act requires that lobbyists register with, and disclose

certain information to, the Temporary State Commission on Lobbying.

The commission’s six members are appointed by the governor and leg-

islative leaders. It in turn appoints an executive director and other staff

members.

The Lobbying Act requires that the commission monitor and make

public the identities, activities, and expenditures of those seeking to in-

fluence legislation, rules, regulations, and rate-making actions of New

York State government. The commission’s powers include conducting

investigations and random audits of lobbyists, and subpoenaing wit-

nesses and records. The commission conducts private and public hear-

ings, prepares reports and statements required by the act, and issues

advisory opinions. It reports annually to the governor and the

Legislature.

The commission’s members serve two-year terms and can be reap-

pointed. The four legislative leaders each recommend one member for

appointment by the governor, who makes two appointments of his own

who must be from different political parties. Members elect a chairman

and vice chairman, who also must be from different parties. Under revi-

sions enacted in 1999, the commission must meet at least six times each

year.

The commission has traditionally taken the position that its registra-

tion and disclosure requirements of the Lobbying Act do not amount to

regulation. In its 2005 Annual Report, the commission’s description of

its responsibilities and activities stated:

While protecting the constitutional right of the people to petition govern-

ment and seek redress of grievances, the Lobbying Act does not limit or

regulate lobbying. However, it does require public disclosure of the iden-

tities, activities and expenditures of those who seek to lobby New York

State and local government. The function of the Commission is to moni-

tor the activities of those persons and groups attempting to lobby, and in

so doing, to keep the public fully informed of these activities. The Act
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also provides the Commission with the broad enforcement powers

needed to ensure proper oversight and compel necessary disclosure.6

The Lobbying Act includes a section that requires the commission

to publish explanation of what the statute calls “lobbying regulation.”7

Whether the commission does or does not “regulate” lobbying, it

clearly exercises more control over lobbyists than any government

agency does with regard to the press. Freedom of the press and the right

of citizens to petition the government have the same protection under

the First Amendment to the U.S. Constitution, but the two rights are

treated quite differently in practice. Newspaper editors and publishers

would react with outrage if subjected to the requirements imposed on

lobbyists — and would no doubt take their objections to court, where

they would probably be successful in overturning any law creating such

requirements.

New Rules for Lobbying

In 1999, Governor Pataki and the Legislature enacted stricter registra-

tion and reporting requirements. The action followed newspaper arti-

cles on lobbyists — representing the Philip Morris companies, among

others — who had treated legislators and executive-branch officials to

expensive dinners and gifts.

Under the law, any individual or organization spending more than

$2,000 a year on lobbying activities must register with the commission

and file periodic reports on such activity. The law makes it illegal for a

lobbyist or client to provide a public official with a gift valued at more

than $75. Such gifts include food and entertainment; exceptions include

charitable events, plaques, other ceremonial items, and campaign

contributions.

Lobbyists are required to report eight times a year on the specific

bills, rules, and rate-making proceedings that they seek to influence.

Lobbyists who fail to file timely statements, file false reports, or exceed

the $75 limit on gifts to public officials may be guilty of a Class A mis-

demeanor for a first offense or a Class E felony for subsequent offenses.

The latter could be punished by up to four years in jail.
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The law also gives the commission the power to impose civil penal-

ties. In 2000, Trump Hotels and Casino Resorts Inc. and associated or-

ganizations were fined $250,000 for omitting certain expenses from

reports filed with the commission. The organizations agreed to publish

in various media outlets an apology for “misleading the public” by

placing newspaper advertisements on the issue of casino gambling

without disclosing the source of the ads. (The company, which owns ca-

sino operations in New Jersey, opposed legislation that would have al-

lowed casino gambling in New York.) Perhaps indicating the complex

nature of the reporting requirements, Common Cause — a nonprofit or-

ganization with a long record of lobbying for honest government —

was fined $500 in 2001 for failing to file a particular report with the

commission.
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Government Lobbying Government

Local and state government agencies in New York spend millions of

taxpayers’ dollars each year on lobbying. Much of that activity is de-

voted to seeking additional funding from state taxpayers.

Seventy-eight governmental corporations, including municipalities

such as Westchester County and agencies such as the New York City

Board of Education, registered with the Lobbying Commission as of

2005. Several of state government’s own agencies — including the

State University Construction Fund, the Thruway Authority, and the

Dormitory Authority — were also among the registered lobbyists.

Each of the various classes of municipalities has its own organiza-

tion in Albany that represents local officials’ views regarding the state

budget and legislation. The New York State Association of Counties re-

ported spending more than $165,000 on lobbying in 2001, while the

Conference of Mayors and Other Municipal Officials spent more than

$70,000 and the Association of Towns more than $55,000. Each associ-

ation maintained an overall budget several times the amount reported

for direct lobbying expenses.

All three associations lobby each year for additional state funding.

Each also seeks to reduce costs to local taxpayers by eliminating or re-

forming state-mandated rules regarding civil service, hiring of public

contractors, and other operational matters.



The 1999 changes also broadened the Lobbying Act to cover attempts

to influence laws or regulations adopted by local governments represent-

ing 50,000 or more residents. Many groups complained that these

changes might expose them to significant penalties for well-intentioned

involvement in mundane matters. The local-government regulations

took effect in 2002.

In 2005, Governor Pataki and the Legislature further extended the

commission’s oversight to procurement contracts issued by state and

local-government entities.

A Variety of Interests in Albany

More than 4,200 lobbyists, representing 2,578 clients, registered with

the commission in 2005. They reported activities on 14,941 bills before

the Legislature, and 1,625 rules, regulations, and rates pending before

state agencies. The highest-compensated lobbyist in 2005 — for the

ninth straight year — was a law firm, Wilson Elser Moskowitz Edelman

& Dicker, whose more than 60 clients included business associations,

individual companies, hospitals, and other health-care organizations.

The firm’s staff included several former high-ranking employees in

state government. The firm’s total compensation and reimbursed ex-

penses for lobbying in 2005 topped $6.9 million, according to the com-

mission. Besides publishing such information on lobbyists, the

commission also reports the organizations that spend the most as

lobbying clients.

The highest-spending lobbying clients were three companies —

Cablevision, Madison Square Garden, and the New York Jets — with

competing interests in the possible construction of a new football sta-

dium on Manhattan’s West Side. Other leading spenders on lobbying

included the Oneida Indian Nation, public-employee unions, and orga-

nizations interested in state health-care funding. The broad category of

health and mental hygiene attracted the largest total spending on lobby-

ing, at $19.9 million, according to the commission. Trade associations

were second, at $11.9 million.

Overall spending by lobbyists has risen sharply since the lobbying

commission started keeping records in 1978, with particularly big in-

creases coming in the mid- to late 1990s. Lobbying expenses totaled

less than $6 million in 1978 and rose to $39 million in 1994 before

jumping to $149 million in 2005, according to commission data.

572 NEW YORK STATE GOVERNMENT



Top Lobbying Clients, 2005

(ranked by total lobbying expenses)

1. CSC Holdings Inc. $12,692,477

2. Madison Square Garden, LP $6,114,302

3. Jets LLC (NY) (Jets Development, LLC) $3,482,413

4. Oneida Indian Nation $2,082,043

5. Jets, LLC (NY) $2,011,247

6. Public Employees Federation $1,743,963

7. Healthcare Association of New York State $1,452,111

8. Civil Service Employees Association $1,448,427

9. New York State United Teachers $1,246,012

10. Medical Society of the State of New York $1,222,577

Source: New York Temporary State Commission on Lobbying, 2005 Annual Report.

The spending record for a single lobbying effort was set in 1999,

when a coalition of health workers, hospitals, and other organizations

spent roughly $15 million to support expansion of the state Medicaid

program, increased funding for hospitals, and related programs. The co-

alition, led by Local 1199 of the Service Employees International Un-

ion, “rewrote the rules by which powerful interest groups can operate in

the future,” with television and radio advertisements and outreach to

voters through focus groups, direct mailings, and telephone banks.8 In

its 2000 annual report, the commission said it expects advocacy adver-

tising to increase in coming years and “intends to continually monitor

these expenditures to ensure full disclosure.”

A 2005 survey found that New York’s lobbying regulations are

stricter than those in most states. Lobbying restrictions in South

Carolina, Alaska, Maine, Texas, and Washington were ranked as most

restrictive, with New York’s not far behind. Least restrictive were North

Dakota, Wyoming, and Virginia, according to the study.9
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Requiring public disclosure of lobbying expenditures is the state’s

way of attempting to ensure that citizens are informed of such influ-

ence. Such information is intended to help create a balance between the

desires of the citizenry as a whole and the representatives of interests

who devote time and resources to lobbying.

Campaign Contributions

In addition to lobbying, many interest groups seek to influence state

government by helping candidates win election to statewide or legisla-

tive office. Just as the Lobbying Act seeks to keep the public informed

about who is lobbying whom, New York’s Election Law requires public

disclosure of monetary contributions to, and expenditures by, political

candidates and committees.

In 1997, the Legislature passed and Governor Pataki signed legislation

requiring the state Board of Elections to develop an electronic filing sys-

tem under which candidates for office record their campaign contributions

and other financial data, which the board then posts on the Internet. A year

later, before the board’s system was in place, a consortium of 19 newspa-

pers across the state hired a consultant to copy and keyboard thousands of

pages of data related to the 1998 elections for state office. The result

“makes possible perhaps the most comprehensive examination ever of

who contributes to candidates for New York state office, and how,” accord-

ing to one participating newspaper.10 (The Board of Elections’ data are

available through www.elections.state.ny.us.)

The New York Public Interest Research Group analyzed campaign

contributions by interest groups in 2004. The top donor to political

campaigns, by far, was New York State United Teachers, with $1.3 mil-

lion in contributions. Others in the top 10 were Local 1199/SEIU, repre-

senting health-care workers; the state Trial Lawyers Association; the

state Medical Society; Empire Dental PAC; the New York State Correc-

tional Officers Police Benovolent Association; Healthcare Association

of New York State; the state AFL-CIO; Public Employees Federation;

and New York City District Council of Carpenters.11
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Another report, by Common Cause of New York, found that the

Greater New York Hospital Association (GNYHA) Management

Corp. gave more than $1 million in “soft money” to the state Senate

Republican Campaign Committee and the Democratic Assembly

Campaign Committee in recent years.12 Such large contributions by

GNYHA and the Healthcare Association of New York State

(HANYS) reflected a growing trend for nonprofit organizations to

make political contributions to, and engage in lobbying of, elected

officials who control large portions of their budgets. HANYS’ con-

tributions of $312,150 in 2004 were more than those of organiza-

tions that traditionally have been heavily involved in politics, such

as the state AFL-CIO and the Rent Stabilization Association, which

represents landlords concerned about rent-control laws. Those orga-

nizations rely on member dues for most of their income, while tax-

payer funding and charitable contributions make up significant

portions of nonprofit hospitals’ revenues.

The Election Law limits the amount individuals and corporations

may contribute to statewide candidates, state legislative candidates,

and state party committees. The limits on individual contributions are

adjusted every four years to reflect changes in the Consumer Price In-

dex. In 1999, the maximum contribution for statewide elections and

New York City-wide general (as opposed to primary) elections was

$30,700. For state Senate general elections, the limit was $7,700. For

contributions to a state party committee, the maximum was $76,500.

Other limits apply to primary races and Assembly campaigns. As of

2001, there were no limits on “soft money” contributions to party

“housekeeping” accounts, which originally were established to pay

for rent and other administrative expenses but are increasingly used

for political activities.

What Purpose Do Political Contributions Serve?

Organizations and individuals who contribute significant amounts to

political campaigns do so to support candidates who already share their

philosophy, or to develop relationships that might influence elected

leaders’ positions.
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Former New York City Mayor Edward I. Koch commented that con-

tributors to his political campaigns could gain “access” but not neces-

sarily “influence.”13 He and some other elected officials have noted

what would seem obvious to many — that a phone call or letter from a

significant donor is almost certain to get a response, while such contact

from another citizen might not. That conclusion does not necessarily

mean that the response to the donor will be favorable. On the other

hand, no access means no influence.

Clearly, each of the organizations identified by NYPIRG as the big-

gest spenders in Albany can claim major legislative victories in recent

years. New York State United Teachers, for example, seeks, and usually

wins, both large increases in school aid and funding for its priorities

such as teacher training centers. The state medical society has success-

fully promoted continued funding of extra medical malpractice insur-

ance coverage for physicians.

On the other hand, no organization gets everything it wants in Al-

bany. As discussed in Chapter Thirteen, for example, NYSUT lost its

battle to prevent the advent of charter schools in New York (the union

did win some limited concessions in rules for operating such schools).

The teachers’ union is widely perceived as one of the most influential

lobbying organizations at the Capitol because it has both resources for

political contributions and significant numbers of members, many of

whom take the union’s positions into account when voting.

Often, major contributors to an elected official’s campaign are on

opposite sides of an important issue and essentially battle to a stale-

mate. One example in recent years is the issue of tort reform. The medi-

cal society, employer associations, local governments, and some

nonprofit groups seek stricter limits on lawsuits, complaining that friv-

olous suits drive up costs to society beyond any benefit to injured indi-

viduals. The New York State Trial Lawyers Association and some other

organizations oppose such limits. They seek wider opportunities for

lawsuits, arguing that such a step will induce doctors, manufacturers,

and municipal officials to promote safer products and services. Both

sides have worked actively on the issue for a decade, with little result-

ing legislation in either direction.
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What Can a Citizen Do?

Citizens who seek to influence the actions of government should start

by voting. Elected officials differ in many ways, but in one way they are

all alike: they are well informed about, and highly sensitive to, the polit-

ical attitudes of those who can vote for or against them.

The classic illustration of this point is the difference in the way that

elected officials treat voters who are most faithful about going to the

polls. Both Democrats and Republicans in national, state, and local of-

fices court senior citizens, who are more likely than individuals of any

other age group to go to the polls. Americans over the age of 18 were

given the right to vote by the Twenty-sixth Amendment to the U.S.

Constitution in 1971. Unfortunately, most younger citizens do not exer-

cise the right. In 2000, some 68 percent of eligible voters over age 65

went to the polls, along with 64 percent of those aged 45 to 64, accord-

ing to the federal Election Assistance Commission. Among eligible

voters who were 18 to 24, only 32 percent did so. White individuals are

most likely to vote, followed by black, Hispanic, and Asian citizens.

One illustration of how New York’s elected officials pay particular

attention to senior citizens is the STAR program Governor Pataki and

the Legislature enacted in 1997 to reduce school property taxes for

homeowners. The program provides especially generous benefits for

those aged 65 and older. The program reflects the concern that older

homeowners, many on fixed incomes, were finding it difficult to meet

the continually rising cost of school taxes. Senior-citizen activists had

not mounted a campaign for property-tax relief. But despite significant

cost to the state, there was virtually no opposition in the Legislature.

Enrolling in a political party allows a citizen to vote for the same of-

fice twice in years when more than one candidate seeks his or her

party’s nomination and a primary election is held. Residents of New

York City may choose to enroll in the Democratic party for a practical

reason: In most city elections, the Democratic nomination is tanta-

mount to election (despite GOP victories in mayoral contests). The

same is true of the Republican party in many rural areas. Other citizens

may wish to enroll in one of the minor parties that can play an influen-

tial role with its nominations. A single vote in a primary election typi-

cally is more influential than one in a general election because turnout

tends to be much lower in primaries than in November.
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The Role of Interest Groups

Many, if not most, of the bills that members of the Senate and Assembly

introduce each year are at least partly the work of citizens who are orga-

nized into interest groups. Legislators and their staffs, along with

policymakers in the executive branch, consider many lobbyists sources

of policy expertise as well as guidance for how important constituent

groups will react to particular proposals.

Given the wide influence and broad array of lobbying organizations,

the first step for individuals who want to help shape public policy di-

rectly should be to determine whether others are already involved in the

issue. Voluntary nonprofit groups that lobby on important issues in Al-

bany are as disparate as the Adirondack Council and the Coalition of

New York State Alzheimers’ Associations, or the Poultry Association

Inc. and the Uniformed Firefighters Association.

While hundreds of organizations represent particular interests, no

organized lobbying groups exclusively represent the broad range of

New Yorkers as citizens and consumers. Some organizations describe

themselves as lobbying for “good government” or for consumers; the

New York Public Interest Research Group, Common Cause, and the

League of Women Voters are examples. All three have worked actively

on issues that seek to advance democratic representation — for in-

stance, reforming New York’s laws that famously favor incumbents in

achieving ballot status. Each of these groups also has its own ideas as to

what “the people” want, priorities that do not necessarily correspond to

those of all, or even most, New Yorkers. Each group can fairly be de-

scribed as leaning, in varying degrees, toward the liberal end of the po-

litical spectrum — judging from positions on issues such as mandatory

deposits on beverage containers (the “bottle bill”), more government

regulation of health-care plans, abortion rights, and public funding for

higher education, child care, and other programs.

For decades, New York had no organization speaking exclusively on

behalf of New York taxpayers. Some broad-based business groups,

such as the Business Council of New York State and the National Feder-

ation of Independent Business, regularly advocate for lower taxes.

They also, however, devote resources to other issues that affect employ-

ers. An organization called United Taxpayers of New York was orga-

nized in 2006, promising to speak for taxpayer interests.
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Ideally, voters elect people to represent the broad spectrum of inter-

ests in the state. The governor, other statewide elected officials, and

members of the Legislature represent all New Yorkers in their many

roles — as taxpayers and consumers; as students, workers, and business

owners; as users of public roads, schools, and other services; as resi-

dents of upstate and downstate, in communities large and small. By def-

inition, voters choose those who will represent their interests. If elected

officials do not do so, voters have the power to choose new

representatives.

Strategies for Influencing Policy

Individuals who want to advance an issue should consider time-tested

strategies, including:

� Learn the issue. In politics generally, and in lobbying in par-

ticular, knowledge is power. Knowing as much as — and

preferably more than — the government officials who make

decisions helps any lobbyist or active citizen develop the

confidence of those in office. Such confidence leads to

greater access; ultimately, officeholders and their staffs will

develop the habit of reaching out to the expert for informa-

tion. Understanding the facts of how an issue affects voters

also helps clarify political opportunities and obstacles.

� Identify key actors and stakeholders. Individuals and institu-

tions both inside and outside of government are likely to be

important. In many cases, one or more officials in the execu-

tive branch will make the key decisions; in others, one or

more legislators will do so. Understanding how these leaders

approach the issue at the outset, and exploring fully what

might persuade them in a certain direction, makes success

more likely. It’s important to analyze how to minimize oppo-

sition from other players, and to broaden the base of support.

� Consider a wide range of potential outcomes, including

goals that are highly ambitious. It can be hard to get some-

thing done in American government — blocking action is

generally much easier. Often, starting with an ambitious pro-

posal may make it possible to win a scaled-back but still de-
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sirable outcome, or help block contrary proposals. At the

same time, it’s essential to have realistic goals and to be

ready to bargain.

� Personalize the issue. Public officials, the media, and voters

will lend support more readily if beneficiaries are clearly

identified. A recent version of this approach is for legislators

to name crime bills, for instance, “Kendra’s Law,” after a

victim.

� Assess the political landscape. The status of the economy,

whether state officials are up for election, and issues domi-

nating the attention of the news media are some of the condi-

tions that are likely to play a role in your issue.

� Find a champion. For action that requires legislation (in-

cluding budget issues), one or more of the three major play-

ers — the governor and the two majority conferences in the

Legislature — must be willing to bring the issue to the nego-

tiating table. Perhaps a high-level official in the executive

branch can push the issue onto the governor’s agenda; per-

haps a handful of legislators can persuade their leadership to

make the issue a priority. With regard to regulatory issues,

the governor’s Executive Chamber staff and the Governor’s

Office of Regulatory Reform can be important players along

with the agency directly involved in the issue. If the goal is to

advance or stop a proposed regulation, legislators who are

close to the administration — or who are in the opposite

party and talented at attracting press attention — may be

good champions to try to interest in your issue.

Accountability

Many voters have at least a general idea of what they want state govern-

ment to accomplish. Like people everywhere, they want good schools,

high-quality health care, a sound transportation system, and other ser-

vices — all at a cost they can afford.

State leaders often announce the enactment of a new law, or appro-

priation of millions of dollars, to achieve “desired” results. How do
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citizens know whether their state government is doing what they want?

Is New York State government accountable?

Accountability was the major argument for the relatively strong

governorship created by the state’s first Constitution. In the early de-

cades of the 20th century, citizen reformers joined with elected leaders

such as Charles Evans Hughes and Al Smith to strengthen the chief ex-

ecutive’s office further, with accountability to the voters playing a key

role in the debate. As outlined in Chapter Four, New York’s governor

today has greater power than governors of most other states.

The state Constitution creates other accountability mechanisms by

investing power in the elective offices of comptroller, attorney general

and the Legislature. Each of these separately elected officials has the

power to point out instances in which a governor and executive agen-

cies are not serving what that official believes are proper goals or the

people’s interests. In a similar vein, to assure fiscal accountability, state

statutes established the auditing role the comptroller exercises (see

Chapter Four).

Standing committees of the Senate and Assembly have the legal

power and political standing to exercise oversight of the executive

branch, but do so relatively rarely. Any such oversight is more likely to

emerge from whichever party is not in the governor’s office at a given

time. The Legislature created the bipartisan Legislative Commission on

Expenditure Review in 1969 to monitor executive-branch agencies’ im-

plementation of laws and programs, but has not provided funding for

the commission since the early 1990s.

Open Government

Accountability to the voters requires information. The mid-1970s,

when public confidence in government was shaken by events that in-

cluded the Vietnam War and the Watergate scandal, brought New York

State two major laws that promote accountability by opening govern-

mental operations to public view. In 1974, the Legislature enacted the

Freedom of Information Law, guaranteeing public access to most gov-

ernmental records. Three years later, the Open Meetings Law was

adopted, requiring that governmental bodies deliberate and make

decisions during sessions that are open to the public.

THE PEOPLE’S GOVERNMENT 581



The state’s Freedom of Information Law, modeled on a federal law

enacted in 1966, declares as its basic rationale that “...a free society is

maintained when government is responsive and responsible to the pub-

lic, and when the public is aware of governmental actions. The more

open a government is with its citizenry, the greater the understanding

and participation of the public in government.”14 Governor Malcolm

Wilson, in signing the law, put the idea simply: “Government is the peo-

ple’s business.”15

The law was not without its opponents, however. The Legislature

needed three separate pieces of legislation — a main bill and two

amending statutes — to decide which records would be open to the pub-

lic and which would not. Under the statute today, records of any state or

local government agency are presumed to be open unless they fall under

a specific exemption. Examples of the latter include those that would

create “an unwarranted invasion of personal privacy,” such as medical

histories or the personal references of someone applying for employ-

ment; and disclosures that would interfere with law enforcement.

New York’s Freedom of Information Law provides for the Commit-

tee on Open Government within the Department of State to issue advi-

sory opinions to government agencies and members of the public on

implementing the statute as well as the related Open Meetings Law.16

The committee promulgates regulations on how government agencies

are required to comply with the law. The committee members include

the lieutenant governor, the secretary of state, two other state officials,

an elected local government official appointed by the governor, and six

members of the public, at least two of whom must represent the news

media.

The Open Meetings Law gives the public the right to attend meet-

ings of public bodies. The public must receive notice of meetings in ad-

vance. The law can be viewed as an expansion of the state

Constitution’s requirement that all meetings of the houses of the Legis-

lature be open to the public.

As the Committee on Open Government summarizes the Open

Meetings Law, “Any time a quorum of a public body gathers for the
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purpose of discussing public business, the meeting must be convened

open to the public, whether or not there is an intent to take action, and

regardless of the manner in which the gathering may be characterized.”

As with public records, meetings of public bodies are presumed to fall

under the requirement of openness unless specific exceptions apply.

Exceptions include matters that will imperil the public safety if dis-

closed; discussions regarding proposed, pending, or current litigation;

and collective bargaining with public employee unions. The Open

Meetings Law also requires that minutes of every meeting be compiled

and made available to the public.

As mentioned above, the Freedom of Information Law generally

presumes that state and local governmental records are public, and lists

exceptions to that general rule. With regard to their own activities, law-

makers created the opposite presumption: the statute provides a list of

records that are open to the public, and others are presumed to be be-

yond the scope of the law.

Both laws have contributed to a gradual but noticeable change in the

way many governmental bodies operate. Before the Open Meetings

Law, local government boards would commonly meet behind closed

doors for “work meetings” or “study sessions” to discuss land-use is-

sues and school budgets. Now governing boards seldom question the

idea that discussions as well as votes must take place in public. (Some

observers would argue that the requirement is one of the factors that has

made it harder for government to get things done.)

The Committee on Open Government has encouraged members of

the news media and citizens to use the open-government laws to full ad-

vantage. This is in part a reflection of the influence of the executive di-

rector of the committee for more than 25 years, Robert Freeman, who

made the office an outspoken ally for reporters and others seeking ac-

cess to records and meetings.

The News Media

One of the fundamental ideas of modern democracy is that a free press

will inform citizens of their government’s actions. The media devote

significant resources to covering New York State government. For a va-

riety of reasons, though, they pay relatively little attention to — and

therefore most of the public learns little about — the actual perfor-

mance of state government, a subject addressed in more detail below.
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More than two dozen news organizations assigned journalists to reg-

ular coverage of the state Capitol. Most of those organizations are daily

newspapers. Others include the Associated Press, news services for the

Gannett and Ottaway newspaper chains, special-interest publications

such as NY Business Environment; and television and radio outlets in-

cluding the public-television program Inside Albany.

Still, most of the state’s news media tend to give state government

relatively low-profile coverage. Newspapers usually award front-page

attention to stories with the greatest national or local, rather than state-

wide, importance. Most Capitol reporters see a front-page byline a

handful of times during the year, typically when covering major news

concerning the state budget or controversial legislation. Good “play”

— on the front page or in another prominent place — may also be given

to articles reporting on perceived mismanagement or a scandal.

Coverage of individual legislators from major cities is, typically,

particularly skimpy. Most New York City residents who read The New

York Times, Daily News, or New York Post can go an entire lifetime

without seeing their state lawmakers’ names in the paper. Articles in

those newspapers — as in others across the state — generally focus on

the governor and the two major legislative leaders because of their

dominance of the policymaking process. Many weekly newspapers do

print articles about local legislators, but such articles are usually based

on, or simply reprint, press releases issued by legislators’ staff. All four

conferences in the Legislature employ public-relations staff whose du-

ties include arranging favorable coverage of members.

When news media do pay attention to state government, coverage

tends to focus on debates over the proposed budget, political develop-

ments, and policy proposals made by the governor or legislators. Rela-

tively little attention goes to one of the most important questions

regarding state government: How well is it implementing policies and

programs intended to improve public health, educate the children of the

state, and meet other essential goals?

Coverage of political campaigns, too, tends to focus on

nonsubstantive matters: The latest reports on candidates’ fundraising

efforts, polls of potential voters, or speculation about how certain pol-

icy proposals might help or hurt a candidate. In races for Senate and As-

sembly seats, in particular, the news media generally ignore policy

issues. Dan Lynch discovered this problem after he left the newspaper

business in 2000 and won the Democratic nomination for Assembly,
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challenging a three-term Republican incumbent. Lynch had been man-

aging editor of the Albany Times Union for 16 years, overseeing news

coverage by the daily paper in the state’s capital city. His conclusion

about the news media and political campaigns echoes the conclusion of

some other political activists: “Its almost total lack of attentiveness has

made the press virtually irrelevant in informing the voters who the can-

didates are and what they really stand for.”17

Unlike most other large states, New York has never had widely

available television coverage of state government. As of 2001, among

the 10 largest states, all but New York and Illinois offered televised

broadcasts of legislative sessions; Illinois began providing such cover-

age in 2003. A study by Common Cause New York argued that

gavel-to-gavel coverage of the Legislature is needed to “induce wider

and more accurate news reporting on state affairs.”18 From 1983 to

1992, cable television systems in the Capital Region carried the New

York State Community Affairs Network, broadcasting legislative and

other proceedings for cable subscribers. The broadcasts were not dis-

tributed statewide, and ended during a budget stalemate between Gov-

ernor Cuomo and legislative leaders. Cable broadcasts of the legislative

session were once again available statewide starting in 2006.

Performance Measurement in New York

In a democratic system, public opinion can play a decisive role in

changing government policies and programs. Most voters, however, do

not have the time or inclination to find out how well government works.

Apromising tool for promoting public awareness of the effectiveness of

government programs is performance measurement, which provides re-

liable data on the results of work performed by government agencies.

Performance measurement reflects the belief that the most common

method of measuring government activity — how much it spends on

various programs — is not adequate in judging success or failure. It fo-

cuses on outcomes or results — for instance, how well children are

reading or how many welfare recipients have obtained jobs — rather
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than outputs or efforts, which might be, for example, the number of stu-

dents served or job-training classes held. Performance measurement is

one facet of a broader concept known as performance management

(also described with rubrics such as managing for results) which in-

cludes such steps as setting specific goals for governmental policies and

programs, reporting on performance relative to predetermined

benchmarks, and allocating resources based on specified results. While

growing in use today, the idea is not new. The progressive govern-

ment-reform movement in the early decades of the 20th century pro-

moted similar concepts to improve efficiency and economy. The two

Hoover Commissions that recommended management reforms for the

federal government after World War II spread awareness of the concept.

New York State’s best known and most successful use of perfor-

mance measurement has been introduction of school report cards by the

state Education Department. As outlined in Chapter Thirteen, the de-

partment prepares and publicizes annual reports on the academic per-

formance of students in every school district and every school. The

report cards have achieved the first goal of performance measurement:

focusing attention on areas that need improvement. There is evidence

that the report cards are stimulating improvements in performance.

The Health Department has begun several major efforts to measure

the performance of doctors and health-care organizations it regulates,

with an eye to promoting improvement. In 1989, the department began

publishing data on the outcomes of coronary artery bypass surgery.

Heart disease is by far the leading cause of death in New York and na-

tionally, and one of the most common forms is coronary artery disease.

Bypass graft surgery on coronary arteries is a common type of surgery

(an average of 40 such operations were performed in New York each

day in 2003); it can make a life-or-death difference. This made it an ex-

cellent first choice for the department’s effort to measure performance.

The department publishes mortality rates for patients operated on by

particular surgeons, as well as the record of cardiac-care centers across

the state; the data are adjusted to account for factors such as the severity

of patients’ illness. Department officials believe the reports have helped

cut mortality rates by more than half since 1989.19

The Health Department also publishes an annual report on the per-

formance of managed-care plans licensed to operate in the state. Data
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on health-care quality, access, utilization, and customer satisfaction are

included, and both nonprofit and profit-making plans are covered. The

data largely parallel those used by the National Committee for Quality

Assurance, an independent nonprofit organization run by representa-

tives of health-care organizations, employers, organized labor, acade-

mia, and consumers. The ratings given to managed-care plans have

spurred press coverage, although not nearly as much as the school re-

port cards. The department says the report is part of its overall strategy

to improve quality of care by managed care plans by increasing public

accountability.

In 2006, the Health Department introduced another major tool for

tracking performance: report cards on hospitals. A 1996 state law that

mainly dealt with hospital financing also charged the department with

developing reports, similar to those on cardiac surgery, on hospital per-

formance for other procedures. Hospital administrators raised ques-

tions about the methods used for weighing results — similar to those

that often arise in connection with New York’s report cards on schools

and cardiac surgery. Delays in implementing the hospital assessments

reflected the political opposition that performance measurement can

engender. Years after their scheduled introduction, the hospital report

cards began to give consumers more information on health outcomes in

institutions across the state.

At the state Labor Department, subjects of performance measures

include the Rapid Response and Business Retention System, which

works with employers that announce plans to close facilities with 50 or

more jobs. The department’s measures include the number of individu-

als who averted layoffs after such warnings, and attainment of new

skills that might help laid-off workers find other jobs.

One of the most widely known examples of performance measure-

ment is New York City’s Compstat — the New York Police Department

system that uses computer-generated statistics to assess law enforce-

ment at the neighborhood level. Precinct commanders use these data to

target problems as they develop; department administrators, in turn, use

the same data to hold precinct commanders accountable. Many observ-

ers believe Compstat played a significant role in the city’s dramatic re-

duction in crime rates during most of the 1990s. In 2003, state

criminal-justice officials expanded analysis of crime statistics as part of

an effort to reduce crime statewide.
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The 2006 Executive Budget documents included a first-ever sprin-

kling of performance measures for key areas in each of four broad pol-

icy areas: education, public assistance and children’s services; health

care and mental hygiene; environment, recreation and transportation;

and criminal justice.20 Some of the indicators provided information

about performance of state programs and social conditions that may be

influenced by those programs — such as student achievement in math

and English, teen pregnancy rates, water quality, crime rates, and con-

sumer satisfaction with state mental-hygiene services. Other measure-

ments simply showed how much the state was spending in various

areas, from local school aid to open-space preservation. Such indicators

provide useful context. But performance measurement is primarily in-

tended to illustrate performance — the results that government achieves

in a given area, rather than how many dollars it spends, how many indi-

viduals in enrolls in its programs, or the laws and regulations it enacts.

As state government reports more performance measures publicly,

another key step will be expanded use of such measures by elected and

appointed officials to guide efforts at improving performance.

Does Measurement Improve Performance?

Some public policy analysts believe that performance measurement can

bring real improvement in the provision of public services, while others

are skeptical. With regard to the broader issue of performance manage-

ment, former New York State Budget Director Dall W. Forsythe, for

instance, has cautioned:

Performance management initiatives in government face difficulties in

implementation in the best of circumstances. At their worst, they create

incentives for unexpected or even undesirable behavior by agency

managers and front-line personnel.... Confusion about the goals or au-

diences or performance information, inattention to measurement chal-

lenges, and poor choices of incentives are all sources of difficulties for

PM systems.21
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New York State government has had its unsuccessful experiences

with performance management. In 1981, for instance, the Legislature

enacted a Key Item Reporting System (KIRS) requiring agencies to re-

port on performance indicators specified in statute. As Forsythe re-

called, “The budget office complained about the legislature’s choice of

agencies, programs, and indicators for monitoring, and simply refused

to take the statute seriously. Nearly ten years after its enactment, as New

York State suffered through its worst economic downturn since the

1930s, the executive branch stopped providing the required data. After

a brief dust-up in the press over this noncompliance, the governor per-

suaded the legislature to repeal the KIRS requirement.”22

Performance Measurement

on the Rise Nationally

Like most states, New York has not yet made a full commitment to per-

formance measurement. At the national level, the Government Perfor-

mance and Results Act enacted in 1993 pushes federal government

agencies to focus on results. The law requires agencies to develop stra-

tegic plans and goals, and create performance measures to track prog-

ress toward those goals. A 2000 review of the act’s implementation

found that “GPRA has produced widespread improvements in strategic

planning and performance measurement throughout the federal govern-

ment.23

A number of other states have adopted broad performance-measure-

ment programs. The Oregon Progress Board, appointed by the governor

and legislative leaders, tracks 100 or so indicators known as the Oregon

Benchmarks — a wide range of indicators of social, economic and envi-

ronmental health. Minnesota Milestones sets 19 goals for the state’s fu-

ture and uses 70 indicators to measure progress toward those goals.

Texas has institutionalized the use of performance measures for all ma-

jor state agencies, with oversight shared by various elected state offi-

cials. In New York City, the City Charter requires the mayor to issue
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annual management reports that include measurements of a wide range

of public services.

Certain federally funded programs created or amended in recent

years establish financial incentives for states to achieve results. Under

the 1996 federal welfare reform act, the U.S. Department of Health and

Human Services awards $200 million annually in “high-performance”

bonuses for results in placement and retention of former welfare recipi-

ents in paid employment. New York received a bonus in fiscal 1999.

Federal incentives such as those enacted as part of welfare reform

increase pressure on state and local governments to engage more seri-

ously in measuring performance. An initiative by the Government Ac-

counting Standards Board (GASB) creates further attention to the issue.

(The board sets standards for accounting and financial reporting by

state and local governments.) GASB is studying whether to require the

financial reports that New York and other states issue each year to in-

clude performance measures. Such a requirement would attempt to

make such measures the norm rather than the exception for government

agencies.

Governments — New York State and others — should continue to

make information on results more available. Citizens demand a grow-

ing level and variety of services from state governments. They need

more information to assess those services and the governmental institu-

tions and leaders who provide them. New York’s experience with

school report cards and other measurement tools show that perfor-

mance measurement can help state government deliver services better

and more cost-effectively.
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Appendix A

FEDERALISM:

WHAT IS THE ROLE OF

STATE GOVERNMENTS?

Throughout this book’s portrayal of one state government, in the

background looms a larger subject: American federalism. For citizens,

it is one of the least understood aspects of U.S. government. Millions

who can barely spare the time to consider a vote for president have little

understanding of, or interest in, the subject. Yet, if voters are to hold

elected officials accountable, they must know who’s in charge of

improving schools, responding to natural disasters, regulating business

relationships and other important jobs.

Contrary to what seemed to be the case just two or three decades

ago, federalism is very much alive in the United States. The argument

over the proper role of state governments within the federal system has

dramatic implications for both the policies of government — in educa-

tion, taxes, the environment, and other major areas — and the extent of

the power it exercises over individuals and the economy.

In common usage, the phrase federal government refers to the na-

tional government based in Washington, D.C. — the president, agen-

cies such as the Department of State and the Internal Revenue Service,

Congress, and the Supreme Court. More broadly, theorists since before

the American Revolution have used the term federal to describe a



two-level form of government. “Under the U.S. Constitution, each citi-

zen is a citizen of two governments, national and state.”1

Canada with its provinces, and Switzerland with its cantons, are ex-

amples of federal systems. By contrast, unitary governments in coun-

tries such as France and Great Britain are not constitutionally required

to share power in this way, although in practice they grant significant

authority to local governments.

It is only Washington that sends out and receives ambassadors, coins

money, owns guided missiles and aircraft carriers, and tries to

“fine-tune” the economy through control of the money supply. On the

other hand, the federal government does not as a general rule arrest

speeders, grant divorces, or probate wills; it does not pass zoning ordi-

nances or run school districts; it does not foreclose mortgages, repos-

sess television sets, or put people on trial for robbing gas stations. It

does not do most of the ordinary, workaday jobs of the law.2

The founders of the United States of America were suspicious of

centralized political authority, having been driven to the extreme step of

declaring independence from a distant and sometimes hostile monarch.

They recognized that separate colonies would have little chance to win

separation from the great power of the British crown. Thus, alliance

among the new states was essential. Yet they reflected their suspicion of

concentrated power in the first structure they created for the new gov-

ernment, the Articles of Confederation, which gave the national gov-

ernment limited ability to act without the states’ assent.

After adoption of the Articles, difficulties in prosecuting the war

against Britain and carrying out other governmental duties convinced

many of the founders to push for a stronger central authority. New York

State’s first Constitution was one model for the national charter adopted

at the Philadelphia convention in 1787. After Congress submitted the

proposed Constitution to the states, New York’s Alexander Hamilton

persuaded James Madison and John Jay to join him in writing newspa-

per articles supporting ratification. The articles were later published

collectively under the title The Federalist.
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New York State’s political leadership and voters reflected divided

opinion nationally. Most of the state’s large landowners and merchants

favored the stronger Constitution because they thought it would im-

prove the domestic economy and foreign trade. Other New Yorkers,

however, including future Governor DeWitt Clinton and small farmers,

feared a strong national government and opposed the Constitution.

When a state convention held at Poughkeepsie in July 1788 voted on

the proposal, it carried 30-27. All the delegates from “upstate” — north

of Orange and Dutchess counties — voted against ratification, while all

except one of the delegates from “downstate” were in favor. New

York’s vote of approval was accompanied by a resolution of “confi-

dence” that other states would support amendments to preserve individ-

uals’ rights. That resolution helped lead to the important protections

contained in the Bill of Rights.

Hamilton and others succeeded in their effort to create a much stron-

ger central government than provided for in the Articles of Confedera-

tion. But their product, the Constitution, continued — and still retains

— significant limits on the powers of the national government. It also

provides for internal checks and balances, which prevent Washington

from using its full powers without broad political consensus.

The federal-state division of powers acts as a brake on the natural

tendency of government to acquire more power over time. That balance

of power is dynamic — a good thing, Hamilton argued. He said the

Constitution preserves liberty by allowing citizens to shift their support

between the state and the federal levels as needed to guard against

heavy-handed government: “If [the people’s] rights are invaded by ei-

ther, they can make use of the other as the instrument of redress.”3 As

explained later in this chapter, some experts believe the opposite has

proven true: Federalism has promoted growth, not restraint, in the size

and power of government.

Shifts in the Balance of Powers

Chapter One observed that government changes dramatically over time

in response to the will of the people and choices by elected and ap-

pointed leaders. Often, those changes take place as a result of shifts in

the federal-state relationship. In 1974, for instance, Congress required
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states to enact 55-mph speed limits to reduce gasoline consumption

(New York had already imposed the lower limit). In 1987, federal law-

makers reversed course by allowing speeds of 65 on certain rural high-

ways while maintaining the lower limit on most roads; eight years later,

President Clinton signed a law repealing the federal requirement en-

tirely. Throughout the changes, states retained the right to ignore Wash-

ington’s directives. Rather than enacting outright mandates on the

states, Congress wrote the speed limits into funding measures. Any

state willing to forego federal transportation assistance could have

made its own decisions on speed limits. All decided to accept Washing-

ton’s funding — along with its mandates.

Just two decades ago, the common wisdom among political scien-

tists held that federalism was little more than history. The New Deal in

the 1930s, court decisions such as Brown v. Board of Education in the

1950s, and creation of major new agencies such as the Environmental

Protection Agency in the 1970s all shifted the balance of power to

Washington. The concept of “states’ rights” was considered little more

than an excuse for reaction against federal enforcement of individual

civil rights, particularly for African-Americans. One textbook on

American government stated flatly: “It would be only a mild overstate-

ment ... to say that the doctrine of dual federalism is virtually extinct

and that, provided it has a good reason for wanting to do so, Congress

can pass a law that will regulate, constitutionally, almost any kind of

economic activity located anywhere in the country.”4

Yet even as that book was published, Washington was starting to cut

back its regulatory oversight of major industries such as energy and

transportation. In succeeding years, President Reagan’s judicial ap-

pointees gave the federal courts a much greater philosophical interest in

federalism; federal judges and Supreme Court justices selected by Pres-

ident George W. Bush continued the pattern. In 1995, for instance, the

U.S. Supreme Court overturned a 1990 federal law that outlawed pos-

session of firearms in a school zone. The decision did not mean that the

justices favored guns in or near schools. Rather, the court said, the stat-

ute “forecloses the states from experimenting and exercising their own

judgement in an area to which states lay claim by right of history and

expertise.”5 The decision, written by Chief Justice Rehnquist, cited
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Madison in Federalist 45: “The powers delegated by the proposed Con-

stitution to the federal government are few and defined. Those which

are to remain in the state governments are numerous and indefinite.”

Federalism Today

More than two centuries after states ratified the Constitution, most of its

provisions regarding the powers of the national government and of

states remain unchanged. Under Article 1, for instance, states cannot

make treaties with other nations, coin money, issue paper currency, or

(except in the case of invasion or imminent danger) engage in war with-

out Congressional approval. The Civil War and ratification of the 14th

Amendment to the Constitution left the national government clearly su-

preme, with its sovereignty deriving directly from the people rather

than from state governments.

Yet, states remain powerful in their own right — not only in matters

of governance, but in making decisions that influence the federal gov-

ernment itself. Legislatures write the rules, and the district lines, for the

elections that members of Congress must face every two years. As

many Americans learned after Election Day 2000, state legislatures

have the authority under the Constitution to play a deciding role in allo-

cating electoral votes, influencing the election of the nation’s president

and vice president. In 2004, Republicans gained four seats in the House

of Representatives — an important addition to their small margin of

control — because the Texas Legislature had redistricted the state’s

Congressional seats.

States also retain what could be considered the ultimate trump card

over Washington: Two-thirds of the legislatures can call for a conven-

tion to amend the Constitution, and any resulting amendments take ef-

fect upon ratification by three-fourths of the states with no action by

Congress. (Congress can also propose amendments with a two-thirds

vote in each house.)

Long before the federal government did so, states played large roles

in education, transportation, public health, and caring for the disabled.

In the decades after the Depression, the national government assumed

significant powers in each of those areas. But states, along with local

governments, remain key players. Direct service provision, particu-

larly, is a function first of local governments, secondly of the states, and

in only a few instances of the national government (for example,
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veterans’ health services). Localities employ the largest proportion of

public employees. In New York State, 1.1 million individuals work for

local governments (including some 525,000 in public schools), roughly

265,000 for the state government and its authorities, and some 128,000

for the Postal Service and various branches of the federal government.6

In fiscal 2004, states and their local governments collected more

than $1 trillion in taxes for the first time, according to U.S. Census Bu-

reau figures. That was almost the same as the federal government’s take

from general taxes (not counting those for social insurance and retire-

ment).7

Both the national government and states can claim credit for impor-

tant accomplishments in recent decades. Washington has acted to pro-

tect the rights of citizens with federal laws and Supreme Court

decisions in areas such as voting rights, equal access to public schools,

and criminal defense. States led the way on welfare reform and ex-

panded taxpayer-funded health coverage for children, ultimately spark-

ing federal action.

In addition to serving as a check on the powers of the central govern-

ment, supporters of federalism say, it increases citizen participation, en-

courages innovation as states try different solutions to similar

problems, and preserves local and regional identity. Critics of the fed-

eral system “criticize its slowness to respond to new challenges, its per-

ceived inability to take advantage of technological advances, and the

allegedly cumbersome nature of its governmental decision-making and

implementation processes.”8

The Bottom Line: Expanding the Public Sector?

Some experts argue that, regardless of the cycles of power between

states and Washington, in the long run federalism has one overriding

impact: Expanding the size of the public sector, particularly in domestic

social services. Richard P. Nathan explains:
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Going back to the nineteenth century and the first part of the twentieth

century, the states — not all the states, but some states — have been the

sources of expansion of the public sector in conservative periods. When

conservative coalitions controlled national offices, programs that were

incubated, tested, and debugged in liberal states became the basis for

later national action. In such periods, client and provider groups also

played a strong role in protecting existing programs, making retrench-

ment harder to achieve than otherwise would have been the case.9

There’s little question that expansion of the overall public sector oc-

curs continually. Reasons include voters’ desires for more services,

elected officials’ incentive to respond to voter desires, self-interest on

the part of public employees and contractors, and the tendency of bu-

reaucracies to accrete power and resources over time. A federalist sys-

tem gives proponents of any policy a variety of opportunities to seek

support. Those who seek public-sector expansion tend to have a strong

interest in the issue. Even if a majority of voters oppose a given policy

change, few have much incentive to work against it.

Federalism allows programs created by the state and national gov-

ernments to build on each other. In 1997, President Clinton and Con-

gress created the State Children’s Health Insurance Program, based

partly on New York’s already existing Child Health Plus program and

state-level experiments elsewhere. Washington’s adoption of a program

that had been tested at the state level led to all states offering such cov-

erage, to 4 million children nationwide as of 2005. The program itself

remains an illustration of federalism, allowing states to make very dif-

ferent choices on how many participants are covered, whether premi-

ums or enrollment fees are required, and other matters.

Interstate Activities

By reserving significant powers to the state, the American system of

government gives states the opportunity to work together in ways that

might not occur if all decisions came from Washington. Article I of the

U.S. Constitution says states may not “enter into any Agreement or

Compact with another state” without Congressional approval. Inter-

ested in their own power, and influenced by policy or political concerns
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that may differ from the states’, members of Congress may delay or im-

pose conditions on interstate compacts. But Congress generally avoids

blocking regional agreements that do not impinge on the rights of other

states.

One significant agreement involving New York and other states is

the Great Lakes Compact. In 1955, five states bordering the Great

Lakes — Illinois, Indiana, Michigan, Minnesota, and Wisconsin —

agreed to work on joint environmental and economic issues related to

the watershed of the lakes, including the St. Lawrence and other rivers.

Forty percent of New York State’s land mass lies in the Great Lakes ba-

sin, and the state joined the compact as a result of legislation enacted in

1960. Pennsylvania and Ohio are also members, while the Canadian

provinces of Ontario and Quebec are associate members.

The compact did not have full force and effect until Congress gave

its approval. “Numerous bills” were introduced in Washington started

in 1956, but passage did not come until 1968. Even then, parts of the in-

terstate agreement were not approved. The law enacted by Congress re-

served the right to alter or repeal the compact and included conditions

such as this:

SEC. 2. The consent herein granted does not extend to paragraph B of

article II or to paragraphs J, K, and M or article VI of the compact, or to

other provisions of article VI of the compact which purpose to autho-

rize recommendations to, or cooperation with, any foreign or interna-

tional governments, political subdivisions, agencies or bodies. In

carrying out its functions under this Act the Commission shall be solely

a consultative and recommendatory agency which will cooperate with

the agencies of the United States. It shall furnish to the Congress and to

the President, or to any official designated by the President, copies of its

reports submitted to the party states pursuant to paragraph O of article

IV of the compact.10

The compact binds New Yorkers to obey regulatory decisions from

a body that is neither the state nor the federal government, but a group

of state officials — the majority of whom have no electoral accountabil-

ity to New York voters. Given that, states enter into regional compacts

only when the subject is one that attracts broad support.
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Leaders of the nine states and provinces in the Great Lakes pact have

made other major agreements that build on the original compact, most

recently in December 2005. Under those agreements, New York’s De-

partment of Environmental Conservation and other agencies in the re-

gion work cooperatively on issues such as:

� Tracking and managing withdrawals from lakes and rivers in

the Great Lakes basin;

� Reducing contaminants;

� Promoting power generation, transportation and recreation;

and

� Cleaning up particularly polluted “areas of concern” such as

the Buffalo River and Oswego River and Harbor.

In keeping with the interstate and international agreement, state law

and DEC regulations limit how municipalities, power plants, manufac-

turers, and other users draw on the huge, yet limited, resources of the

Great Lakes and their tributaries. States must report annually to the

Great Lakes Commission on all significant withdrawals from those

sources. DEC must consult with the other states if a New York user

seeks to consume more than 5 million gallons per day. The compact

generally forbids diversions of water out of the Great Lakes basin. Un-

der the agreement, for instance, New York’s Legislature could not pass

a law sending Lake Ontario water to New York City.

The U.S. Constitution gives Congress the power to “regulate Com-

merce … among the several States.” But, in addition to making formal

interstate compacts with the approval of Congress, states conduct joint

activities in a variety of regulatory and law-enforcement areas.

For example, attorneys general in New York and other states have

filed several lawsuits against the federal government, challenging regu-

latory decisions by the Environmental Protection Agency. Sixteen

states sued in the U.S. Court of Appeals for the D.C. Circuit in 2005,

seeking to block mercury-emission rules based on the federal Clean Air

Act. EPA agreed to a formal reconsideration of the challenged regula-

tions. It announced in May 2006 that it planned to go forward, and the

states filed a successor lawsuit weeks later. Such lawsuits do not require

the approval of the governor or the Legislature.
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Continuing Debate Over the Balance of Power

Public debate over proposals to assign expanded powers to Washington

tends to start from the presumption that any such change would be for

the better. In the 1970s, teacher unions and other supporters of in-

creased government involvement in education lobbied Congress to cre-

ate a separate federal Department of Education from the

then-Department of Health, Education and Welfare. President Jimmy

Carter signed such a measure into law in 1979. Conservatives decried

the new agency as inappropriate federal intrusion in an area that histori-

cally had been left to the states and localities. Proposals to abolish the

new agency continued to arise during the Reagan administration in the

1980s and after Republicans took control of Congress in the mid-1990s.

But, as President Reagan often noted, “The nearest thing to immortality

on earth is a government program,” and the department was never

seriously threatened.

Under President George W. Bush, federal spending on — and power

over — public schools across the country expanded sharply. A quar-

ter-century after liberals won creation of the federal Department of Ed-

ucation, they harshly criticized new mandates from Washington.

School boards and others viewed the second Bush administration’s No

Child Left Behind program as creating too many new tasks for local ed-

ucators, with too little funding to make such mandates worthwhile.

Still, there were few — if any — new calls for abolishing the federal

Department of Education.

As noted in Chapter Thirteen, members of Congress frequently call

for expanding federal criminal statutes, and have enacted dozens of

such changes in recent decades. If Representative Jones announces a

proposal to increase penalties for a particular crime, his or her constitu-

ents are unlikely to reflect on whether state laws already provide tough

penalties, or whether locally elected prosecutors and judges might be

better administrators of justice than those appointed from Washington.

Voters may reflexively support increased federal action on a given

issue simply because they do not understand which level of government

is responsible. After Hurricane Katrina devastated New Orleans in Au-

gust 2005, local residents and national news media criticized Washing-

ton’s handling of the crisis. Much of the criticism was justified, but first

responsibility lay with local and state officials who controlled
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evacuation efforts, police and other public-safety officers, and the Na-

tional Guard.

Is it good that significant powers are reserved to the states? One way

to answer that question is to ask another: Is it valuable for New York to

make decisions concerning Medicaid — or gun control, taxes, and the

allocation of transportation dollars — that may differ from decisions

made in Georgia or California? Most Americans would say that to pose

the question is to answer it in the affirmative: The reservation of rights

to the states is a good thing because people across the vast United States

have different values, different ideas about the role of government.

States’ rights to enact laws that differ from those of their neighbors

can have important economic, social, and even moral implications. One

example was the October 2001 decision by Governor Pataki and the

Legislature to expand casino gambling in the state. Supporters had ar-

gued for years that New Yorkers were spending money gambling at ca-

sinos in places such as Connecticut and Niagara Falls, Ontario. They

said economically depressed areas such as the Catskills and Niagara

Falls, NY, would gain jobs — and the state government would gain rev-

enue — if those dollars instead went to casinos in the Empire State. Op-

ponents argued that economic gains would be offset by losses in other

tourism and recreation venues, and that it is wrong for government to

promote an activity that harms many citizens. The revenue argument ul-

timately carried the day in New York. The same has been true in numer-

ous other states that have legalized various forms of gambling in recent

years. Yet, in an illustration of the importance of federalism, not all

states have done so.

As many observers have noted, for much of the 20th century support

for federalism was considered a central plant in the conservative plat-

form — but more recently is associated with liberals and others who fa-

vor activist government. While serving as New York’s attorney general,

Eliot Spitzer commented often on the importance of state-level regula-

tory activities. In a 2004 essay, he wrote:

As a law student, I was dubious of the New Federalism. I didn’t think

that it made sense for the federal government to say to New York: “You

enforce the securities laws. You enforce the antitrust laws. You enforce

the civil rights laws. We are not going to do it.” I believed that regula-

tory uniformity was important, that in our nationally integrated econ-

omy, there should be one set of rules enforced by one centralized

authority, not by fifty separate states.
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Despite my apprehension, the New Federalism prevailed. . .

Law enforcement isn’t the remedy for all the inequalities that we

see in housing, employment and education.� I believe that standing up

for people in this sort of situation should be one of the federal govern-

ment’s primary roles. Right now, they are not assuming their role, and

that is too bad. But if the federal government won’t take action, we at

the state level will.11

The Future of Federalism

This book — like any on American government — is about decisions

made and actions carried out in a political context. The ebb and flow of

federalism involves constant jockeying for power between elected and

appointed officials in the national government and those at the state

level.

In the wake of the September 11, 2001, terrorist attacks, many schol-

ars predicted that the power of the national government would grow as

America conducted its new war on terrorism. One scholar summarized

a popular conclusion among political scientists by saying, “Whenever

you see a national emergency, federalism disappears.”12 The Bush ad-

ministration and Congress did create significant new investigatory and

prosecutorial powers for federal agencies. Yet, those did not come at the

expense of states, many of which adopted their own new laws that give

law-enforcement officials greater, more intrusive powers. While the

new federal Patriot Act and related laws came under criticism from

many Americans, states did not act as the “instrument of redress”

Hamilton envisioned at the nation’s founding.

National crises often leave Washington stronger. A prime example

was FDR’s response to the Great Depression, creating major new fed-

eral responsibilities for regulating commerce and supporting the needy.

On the other hand, the growing tendency among many Americans to

view nationally imposed solutions with suspicion did not disappear af-

ter September 11. Some questioned the idea of making all airport
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security personnel federal employees by pointing out, for instance, that

Israel — with extensive experience in battling terrorism — had experi-

mented with full government control of airport security and later re-

turned some of the responsibility to the private sector. Questions about

the effectiveness of security at many airports, after federal agencies

took control, added to the debate.

Whatever the trend may be at any given time, the battle over federal-

ism remains vitally important to almost every major issue of public pol-

icy. Discussion of three examples, among many, follows.

Education Policy

In January 2002, President Bush signed into law his signature education

initiative, the No Child Left Behind Act. As outlined in Chapter 12, the

new law dramatically expanded Washington’s role in funding and set-

ting rules for K-12 public schools. From 2000 to 2004, federal funding

for New York State school districts rose by two-thirds, to $3.2 billion,

according to the Office of the State Comptroller.

Such funding increases helped persuade many leading Democrats to

support the bill. For the President and many supporters, the more im-

portant elements of the law created mechanisms to measure student per-

formance, to hold schools accountable for such outcomes, and to create

new educational opportunities for children whose schools do not meet

certain measures of success.

Among other things, the law requires annual testing in grades 3

through 8, with results reported publicly. Supporters say that require-

ment forces states and school districts to confront the reality that many

children — hundreds of thousands in New York — are not learning ade-

quately. The law allows states to set the standards that define success.

Critics say the standardized tests used for NCLB are unfair to some

children. Washington has failed to provide enough funding for states to

provide the support failing children need, they argue.

The Role of Lobbyists and

“Earmarking” in Federal Funding

Local governments and school districts in New York have long worked

through associations such as the New York Conference of Mayors and

the New York State School Boards Association to lobby state leaders on
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budget and other issues. Similar organizations work in Washington on

behalf of states and localities across the country.

In recent years, municipalities and states have increasingly turned to

contract lobbyists in Washington to augment the work of their associa-

tions, particularly when seeking targeted funding through the Congres-

sional “earmarking” process. The number of public entities hiring

private lobbying firms nearly doubled from 1998 to 2004. Many top

lobbying firms count state, local, and tribal governments as their largest

client sector, according to the Center for Public Integrity, a nonpartisan

research organization.13

New York State spent $3.4 million to hire lobbying firms in the na-

tion’s capital from 1998 through 2004, according to the center. That did

not include the state’s support for organizations such as the National

Governors Association and the National Conference of State Legisla-

tures. The State University of New York and two of its campuses —

Binghamton University and the College for Environmental Science and

Forestry — reported hiring lobbyists during the period as well. So did

four state agencies or authorities; the City of New York; the New York

City Council; three New York City departments; Westchester County;

and the Association of Fire Districts of the State of New York.

State and local leaders continue to rely on direct contact with U.S.

Senate and House members for major issues such as rebuilding assis-

tance for the World Trade Center site. But the increasing use of private

lobbyists reflects a change in relationships between Washington and lo-

cal officials. Hamilton and other founders saw the states providing a

check on the powers of the federal government. When mayors or gover-

nors go hat in hand to members of Congress, seeking funding for

bridges or other projects, they will not feel as free as they otherwise

would to engage in public criticism of the members whose favor they

seek. The loss of such voices diminishes the national debate on key pol-

icy issues.

Insurance Regulation

As outlined in Chapter Eight, some insurance companies and members

of Congress are proposing a much greater role for the federal govern-

ment in regulating insurance. Health, life, auto, and other insurance pol-
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icies are among the most important purchases most Americans make

each year. The companies that issue such policies are regulated mainly

by the states, as has been the case since government regulation of the in-

dustry began in the mid-1800s.

A 1999 federal law, the Gramm-Leach-Bliley Financial Services

Modernization Act, reaffirmed the states’ primary role in regulating in-

surance activities — whether conducted by companies whose primary

business is insurance, banking or securities. The federal law helped

spur more uniformity among state licensing and other laws.

Interest in federal regulation of insurers heightened in the 1980s as a

result of concerns about the effectiveness of state solvency regulations,

after several major bankruptcies. More recently, industry voices have

called for either regulation at the federal level, or increased uniformity

in state laws, as the broad financial-services sector has become more

national and international in scope. A move away from state-only regu-

lation would likely reduce government-set price controls, and increase

the power of market forces to determine what kinds of policies consum-

ers can buy.

����

Voters who care about those and other issues — education, health

care, the power of government, to name a few — should recognize that

federalism matters.

What is the future of federalism — the role of New York and other

states, relative to that of Washington, in the great issues of the 21st cen-

tury? It seems safe to say that states will continue to play a major role.

The nation’s Constitution requires it. As a result of a well-planned and

carefully executed strategy by conservative Republicans, federal courts

generally favor greater deference to states than was the case a genera-

tion ago. Equally important, support for the idea is now bipartisan —

witness the perspective of Governor-elect Spitzer.

Governors, legislators, and elected leaders at the federal level will

continue to push their own institutions and each other in their efforts to

control the policy debate. Such competition over ideas and political in-

fluence will serve all Americans — as long as an informed citizenry is a

full partner in the conversation.
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APPENDIX B

A LEGISLATIVE CASE STUDY:

DOMESTIC RELATIONS LAW

The Legislature makes hundreds of changes to New York State laws

every year. While the press and public pay attention only to a relative

handful, many other laws have dramatic, if less noticed, effects on the

lives of New Yorkers. Each of these is enacted with the governor’s

signature, but most arise because one or two legislators have taken a

particular interest in the issue. Collectively, they represent the major

impact the Legislature has on New Yorkers — writing the rules under

which society operates. Often, a statute enacted in one year adds to or

otherwise amends legislative action of a few years earlier, in response

to social developments and/or judicial action.

The Domestic Relations Law is one example of a major statute that

affects thousands of New Yorkers directly, and is subject to regular

change by the Legislature. Dating to the recodification of New York

law in 1896, it governs a broad range of family issues including mar-

riage and divorce; adoption; child support; domestic violence; and the

problems of neglected and delinquent children. With its broad scope af-

fecting highly personal aspects of family life, the Domestic Relations

Law is the subject of thousands of court cases each year. One particular

aspect of the law that has seen shifting statutory definition and judicial

interpretation in recent decades is Section 72, governing grandparents’

rights to visit their grandchildren.



Under the English and colonial common law, “grandparents had no

standing to assert rights of visitation against a custodial parent: a peti-

tion seeking such relief would necessarily have been dismissed.”1 One

of the earliest such cases to advance in the courts came in 1949, when

Julius Noll asked a state Supreme Court justice in Syracuse to order his

widowed daughter-in-law, Margaret Ann Weiskotten Noll, to allow vis-

its with his grandson. The boy’s mother opposed the request because of

“altercations and unpleasantness on earlier visitations,” according to

the ultimate decision in the Appellate Division of state Supreme Court.

The lower court granted the grandparents permission to visit the

three-year-old, Kenneth, for an hour every two months at their daugh-

ter-in-law’s home. The Appellate Division reversed that decision, rul-

ing that “where the mother was the proper, natural and legal custodian

of her child and unwilling to have visitation by paternal grandparents,

and the welfare, contentment, peace of mind and happiness of the child

did not make such continued contact essential, a court of equity could

not interfere.”2

In 1966, though, the Legislature decided that grandparents at least

should have some right to ask a court to intervene. Section 72 of the Do-

mestic Relations Law granted grandparents standing — the legal right

to ask a court for help — in visitation matters. The right was limited,

though, to cases in which the grandparents’ child had died. Grandma

and Grandpa’s rights, in other words, derived from those of the de-

ceased parent.

Changing social norms relating to families helped nudge the Legis-

lature into amending the law in 1975. The law, signed by Governor

Carey, provided that grandparents could apply to the court for visitation

rights not only when one parent had died, but also in cases “where cir-

cumstances show that conditions exist which equity would see fit to in-

tervene” — an almost direct rebuttal to the Noll decision two decades

earlier. In other words, judges would have broad discretion in deciding

whether the best interests of the child would be served by requiring par-

ents to allow grandparents’ visitation.

The 1975 law was not a major issue for Governor Carey, as evi-

denced by the lack of a gubernatorial approval memo upon its signing

into law. That year, after all, the then-new governor was focused on sav-

ing New York City from bankruptcy, dealing with the state’s own fiscal
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problems and addressing critical issues such as poor conditions in state

developmental centers. Nor did the new law seem important to the news

media; an extensive summary of that year’s legislative action published

in The New York Times does not mention the statute. In Albany, it was

significant mainly to the bill’s sponsors in the Senate and Assembly —

Senator Leon Giuffreda, a Suffolk County Republican; and Assembly-

man Charles Schumer, a Brooklyn Democrat (and future U.S. Senator).

They initiated its drafting and convinced the leadership and senior staff

in their respective houses to put the bill on committee and floor calen-

dars. As is usually the case, in the absence of particularly significant

reasons to vote no, a majority of their colleagues voted in favor once the

bill came to the floor.

The Legislature revisited the issue in 1986. Where existing law had

given grandparents the right to seek a habeas corpus ruling, the 1986

amendment provided that such a request could also be made through a

court action known as a special proceeding. Such a change gave peti-

tioners another, potentially “less dramatic” and more convenient option

for legal action.

Two years later, the Legislature added another procedural option, al-

lowing grandparents to apply to Family Court rather than only to Su-

preme Court as had been the case previously. This change was part of a

broader bill that focused mainly on parents’ rights to visit their children

in foster care.

By the year 2000, New York State’s law on grandparents’ rights to

visit their grandchildren seemed well settled. The sensitive nature of the

issue had produced dozens of court rulings on various specific aspects.

(As with judicial decisions involving other statutes, the more important

cases are summarized in the volumes of McKinney’s Consolidated

Laws on the Domestic Relations Law.) The right to visitation was not

absolute, but grandparents did have the right to petition the courts for an

order allowing them to visit grandchildren even if parents objected.

Judges, in turn, maintained wide discretion to decide what was best for

the children.

“…the tendency in the courts is not to force visitation over the con-

certed opposition of both parents,” Alan D. Scheinkman wrote in 1999.

“To compel visitation over the objections of both parents does raise se-

rious constitutional and human rights issues as it invades the rights of

the parents to rear their children without state interference. For the
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courts to invade parental rights, the case must be clear-cut and compel-

ling. Not surprisingly, few cases are.”3

Despite this record, the legal provisions and their impact on individ-

ual New Yorkers may be threatened by a U.S. Supreme Court decision

in early 2000 striking down a wide-ranging visitation-rights law in the

state of Washington. In Troxel v. Granville, the nation’s highest court

struck down a statute that permitted anyone to petition for visitation

rights and that authorized courts to grant visitation whenever doing so

“may serve the best interests of the child.” The plurality decision, writ-

ten by Justice Sandra Day O’Connor, said the Washington statute un-

constitutionally infringed on the fundamental right of parents to rear

their children as they see fit.4

Among the New Yorkers for whom the U.S. Supreme Court deci-

sion had immediate importance was a Brooklyn grandfather, Sheldon

Hertz. Following marital difficulties, he and his wife separated, after

which his three children and their spouses refused to allow him to visit

their 15 children. Mr. Hertz took the case to court, citing Section 72 of

the Domestic Relations Law; the grandchildren’s parents argued that

the statute represented an infringement of their fundamental rights to

direct the care and custody of their children. A state Supreme Court jus-

tice agreed that the law is unconstitutional on that basis, and granted the

parents’ request to dismiss the case. In February 2002, however, the Ap-

pellate Division — while expressing no opinion on the merits of the

Hertz case itself — reversed the lower-court decision regarding consti-

tutionality. Unlike the Washington statute, the Appellate Division said,

New York’s law has been interpreted to accord deference to parents’

wishes, as the U.S. Supreme Court’s Troxel decision ruled is required.

“The litigation in New York is illustrative of what is going on

around the country,” Joanna Grossman commented. “Litigants are peti-

tioning for rehearings to consider the impact of Troxel; courts are recon-

sidering the validity of their own states’ statutes; and family members

with acrimonious relationships are living in a state of uncertainty.”5
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The Legislature acted in 2003 to provide some certainty with regard

to grandparents’ rights in a related area, custody cases. A statute

adopted that year included these legislative findings:

The legislature hereby finds that, with 413,000 children living in

grandparent headed households in New York state, grandparents play a

special role in the lives of their grandchildren and are increasingly func-

tioning as care givers in their grandchildrens’ (sic) lives. In recognition

of this critical role that many grandparents play in the lives of their

grandchildren, the legislature finds it necessary to provide guidance re-

garding the ability of grandparents to obtain standing in custody pro-

ceedings involving their grandchildren.6

The law gives grandparents the right to ask a court, upon showing of

“extraordinary circumstances,” to grant custody rights. Such circum-

stances include “an extended disruption of custody,” such as when a

parent voluntarily separated from a child for at least 24 months.

Senate and Assembly members introduced proposals for other

changes to the Domestic Relations Law’s provisions regarding grand-

parents’ rights in recent years. In this area, as in many others, the Legis-

lature’s work is never done.
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